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FOREWARD

Humidity hung heavy in the air, and the hot August sun appeared translucent in
the Cleveland smog as Dr. Marion McGhehey, Father Joseph P. Owens, Or. Roger Shaw
and | gathered at the Hollenden House to go over final plans for the 15th Annual
NOLPE Convention.

Father Owens, Program Chairman with Professor Roger Shaw, immediately took
us in tow, and we proceeded to talk with the hotel management. The heavy sigh of
dismay and disillusionment appeared when we learned that there was a conflict in
dates--a conflict with another convention bigger than ours, Father Owens argued
enthusiastically and persuasively that "*he had reserved she hotel six months ago and
was assuted everything was firm."” The hotel management remained unmoved and a
hasty decision by those of us present dissolved the dilemma by maving the NOLPE
Convention to a week fater. Multitudinous ""tunes” raced through my mind. Was this
a prelude of things to come? Was a cloud coming over the NOLPE Convention? After
months of hard work and planning-three at the national level--would the whole pro-
gram be snafued?

in the quiet of the Hollenden House hospitality suite, Father Owens and Pro-
fessor Shaw began to detail the final physical and program plans: 1) The hotel was
refatively new and beautiful--Cleveland’s finest; 2} there were many succu'ent detica-
cies in the kitchen, and Marion McGhehey would plan the menus; 3} the program
literally sparkled with excellent speakers, dialoguing sessions, and special interest
groups; end, 4) there was every indication of good attendance. My thoughts of disaster
disappeared. Good food, good house, good program, good attendance-what more could
a convention want?

The 16th Annusl NOLPE Convention "birthed”” and my fondest expectations
were exceeded. Terrence E. Hatch, Witliam T, Knight, Paul W, Briggs, Wi'liam Vzn Al
styne and others gave wonderful presentations. Edward C. Bolmeier and Lee O, Garber
"stole the show” with their reminiscing of “Upsurge and Upheaval--Thirty Years of
Schoo! Law™ at the banquet on Friday night.
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As NOLPE’s President, | was privileged to preside cver the 1339 Convention. | am
now equally privileged to write the Foreward to this outstanding publication, UPSURGE
AND UPHEAVAL {N SCHOOL LAW. By the way, the Convention theme and subse-
quent title of this publication is the brain work of Father Owens. This publication is
destined to become an important edition to the evergrowing list of publications in
school law. | am delighted to reccmmend it to our NOLPE membership and others
whose interest in schooi law dictates serious commitment to scholarly, informative

and well-written publications.

My hearfelt thanks and appreciation are extended to the distinguished Father
Joseph P. Owens and the able and scholarly Professor Roger Shaw. Father Owers
and Professor Shaw not only made the total program arrargements but sweated with
me tha final appearance of all scheduled speakers, panelists, presiders, exhibi.ors,
weather, and airline schedules, | am vqually indatted to Dr. Marion McGhehey, Execi-
tive Secretary of NOLPE, for steering e through a good year, raying the bills, look-
ing after endless convention z.ad operati;)ml details, and putting this manuscript to-
gether. My fondest appreciation is reserved fo‘r Mrs. Mary Shaw and her associates for
the hospitality extended to the wives present. NOLPE is indeed blessed with many

able, talented, and wonderful people.

Joseph E. Bryson, Prasident

National Orjanization on Legal
Problems of Education

The Uriversity of North Carolina
at Greensboro

Greensboro, Narth Carolina
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THE PRINCIPAL'S ROLE IN COLLECTIVE NEGOTIATIONS
by
Terrance E. Hatch
Department of School Administration

Utah State Univenity, Logan

The role of ihe principal in coilective bargaining is very difficult 1o define in
legal terms. Rezny’s NOLPE book, The Law and the School Principal says very little
on the principal’s legal authority and responsibility in staff personnel administration.
There is prectically no legislated law specifie to th~ principalship. Basicaily the prin-
cipal's sphere of opcration is defined in school board poliey or clse delegated to him
by the superintendent. Much of his authority grows out of and is legitimatized of the
exigencies of school eperction; thus it might be classified as common law. Hisrole in
collective negotiation is emerging largely in this manner. In a recent publication,

Campbell makes this observation:

As organized teachers go directly lo boards of education with
their grievances, the authority of superintendents and princi-
pals appear to be reduced. At the same time the increasing
complexities in school 7peration put lay boards at a disadvan.
tage viro-tis their administrative staffs. The administrators
are often better informed on important issues and they possess
the expertise required to make many educational decisions. In
any event, policymaking is in a state of fMux, and societal
forces are altering local policy deliberations in significant
1

ways,

T it b s tiaamn e e s .
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UPSURGE AND UPHEAVAL IN SCHOOL LAW

At the Milwaukee Meeting, Professor Arthur A, Rezny talked on the role of the
Administrator in Professional Negotiauou> which, though generally applicable to all

administrators, applied chiefly to the role of the Superintendent of Schools. He said:

The superintendent of schools as the general a”ministrative
officer is at once a state and local office. He is legally and
technicqlly the execulive officer of the Board of Ldueation.
It is 2t this moment that much of our trouble begins Lecause
many superintendents see themselves and many of the faculty
immediately see him simply as an employee of the board of
education without much relationship to the faculty. 1f cur
major purpose is instruction or learning, then the superin-
tendent's major concern is the development of this major ob-
jective. It seems more appropriate that the board of education
ook upon him as their education advisor rather than the ex-
ccutive officer of the board.2

According to Rezny, the superintendent was nol to be the clief negotiator for
the board of education but to serve as the “educational leader™ who would provide
information which brings about understanding during tne negotiatione process. Thus
he plays a dynamic functional role as a prirveyor of information. To what exient the
ideal role depicted by Arthur is being carried out throughout the U. S. is proble-
matical. My observation is that he is becoming more and more aligned directly with
the achool board in negotiation usually as the chiel negotiator except in large school
systems where an associate Superintendent or adminietrative assistant performs the
role.

There is inuch evidence today that many Supesintendents, Boards of Education,
and Principais themselves place the principal in the category of being strictly a “board
man.” It r2ay have been, or will be inevitable for the superintendent to become the
board's man in negotiations, but I think it entirely pocsible that the principal need not
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COLLECTIVE NEGOTIATIONS

serve this same role. Most boards of education and superinterndents are unsophisti-
cated in dealing with teacher militancy and the bargaining process, thus tend to want
the principal to take a polarized stand with the board ir negotiations and in adminis-
tering the contract. [ know of cases where the board has expected the principal “to
nail the teachers hide to the wall” by a rigid legalistic interpretation of the “master
agreement’”” and then wonder why there is much grumbling and grievances brought by

teachers against management,

Some preliminary findings from some research being condicted by the autkor
suggests that tearhers, superintendents and board members atill expect the principal to
give lecdership in:

1. Looking out for the welfare (health, rafety, social and educational develop-
ment) of each child.

2. The recruitment, selection, awsigument, inservice education and evaluation
of staff.

3. Determining the curricuium, selecting learning experiences and supervising
instruction. ’

4. Dealing directly vitn parents and other p2troi of the school on school
matters.

5. Managing the school.

If he is to perform his leadership role.in the major aceas of responsibility he
must be given authority (which hopefully he will share with staff) and be involved in

the processes where decisions are made which affect school operation.

It is genecally felt by principals throughoul the eountry that they have been left
out in the negotiations process, but are then expected to implement matters agrecd to,
often under unrealistic if not impossil ;.2 conditions. Recently the teachers in alarge
echool system in Utah negotisted a dutyfree lunch period for all teachers and the
board of education provided only one para-peofcssional 1o supervise 800 students. In
another district the tcachers negotiated ar agreement which provided for a formal
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grievance procedure with the principals responsible for admini-tering the Ist phase.
Again not one principal was involved in the formulation of the content ¢f the mastes
agreement or the development of the grievance procedure or gisen orieata*ion on its
t administration. Under these conditions the principal tends to be intimidated by the
| grievance process. He is subject to the abuse of teachers who are frustrated by con-
| ditions which muy be .arelated to the immediate school situation, yet his effective-

ness is likely Lo be judged by the number of grievances which originate in his school.

Another p'ece where the principal is subject Lo abuse relates Lo the role he is ox-
pected to play during a strike. For example, in Utah the School Board Association ob-
jected to this palicy statemert un impasse situations which was developed by tie

principals’ associalion and was approved by the Utah Educational Association.

Because the qua'ity of any cducational program is dependent
largely upon the quality of instruction, the principal will zs-
sign professional duties Lo professional staff only; bul may as-
sign non-professional dulies lo non-professional personnel in

the interest of the safety and welfare of students.

They tried to get the principals to agree to this statement: ‘Further the princi-
pal is reponsible for the operation of his school regardless of the impedirnents caused
by withholding of scrvices, ganctions, ete. . . .* The School Boards Corimittee later

modified the statement to read as follows:

They (the Principals) will endeavor to cary out directives of
the superintendent as he follows the desires of the board, and
that in the event that they - «nnot in good conscience execute

with vigot a board policy they should, as alf employees of any

organization when sach a personal conflict exists, offer their

resignalion.
ERIC ‘
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COLLECTIVE NEGOTIATIONS

The implications of these statenients are obviou:. The Principal is expected 1o

be the hand-maiden of the schoo! board regardless of the irrationality of its action.

A sub-committee of the Utah Legislature is currently attempting to write negot-
iation legislation which is acceptable to the profession and the Utah School Boards
Association. One of the big hang-ups right now deals with the personnel positions to
be covered by the bill. The school board  association wants to have only classrorm
teachers covered, thus under the law principals and cther administiative and super
visory personnel would not have a right to represent themselves in negotiations with
the board of education or be represented in the teacher unit. The principals are now
wrking to be heard and hopefully are being istened to by the group devdloping the leg-
islation. Bt is most sgnificant, however, to note that there are reprosentatives of the
Vtah, Educational Association, the Society of Superintcndents and the clool Boards
Association on the committee, but not one from cither the elementary or secondary

principals” a-so iations.

S much for some general background of the preblem, and excus s me for using
examples from a slate which is small and unsophisticat-d in the inter-human relation-
ships of the bargaining process. Yet, at Jeast from the standpoint of the principal. the
problems referred to above are not uncommon to schoui district sub-systems in many

other states.
The Principal and Negotiations Legistation

Principals have not been adequately involved and consulted when legistation
covering negotiations has been written. There is evidence on this in Minnesoia where
the state principals’ association acked 1o have legislation rewritten to provide for
(among other thing:) # separate b .rgaining unit for principals and other non-teaching

persoanel. The association azgues this way:

The sccondary school prir .ipal finds his position under this law t% be quite un-
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tenable. The law must te changed so that the teacher cannot negotiate for the

principal. The reascns for this are:

O
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1)

3)

4)

6)

It is bad business to have a supervisory employee in a situation
whete his salary and working conditions are controlled by the per-
sonnel that he is charged with employing, recommending for dis-

missal, discipline, and in general, supervising.

The principal ust be the consultant to tke board of education
when teaches are negotiating district policy, operational proce-
dures, disciplinary procedures, and curriculum. Unless the princi-
pal serves the board in this capacity, there is no other person in the
negoliating area that has a thorough knowledge of the operation of
the school building. (The superintendents job is now such thatit is
impoesible for him to have this close contact with the operation of
his district.)

The principal is the individual who, in the fina! analysis, must im-
plement and enforce the agreement between the board of education

and the teacher unit.

Grievance procedures are becoming a pert of teacher-hoard ugree-
ments. The peincipal is the firel fevel of appeal in a grievance pro-

cedure.

The principal is held accountable by his superintendent, borrd of
education, and community for the total operatior of his builing
and the program of education therein. Consequently he must be

able to participate in the discuseions with the teachers.
Experience in other states and in Minnesota indicates that future

6
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negotiations will be concentrated upon operational procedures, stu-
dent discipline, curriculum, and other items not economic in
3

nature.

There has been need for clasification of a Michigan law. The California Winton
Act has also come under strong allack on the issue of administrator representation,

and there is some strong feeling that the law rhould be changed.
Principal’s Involvement in the Bargaining Process

Principals have not been consulted during bargaining secsions when teacher wel-
fare and working conditions which affect school operation have been negotiated.
Teachers and Boards of Education have negotiated all of the following items withc..
Principals being represented: separate teacher facilities such as: lunch rooms, rest-
room, and lounges; class size; fength of school day, substitute teacher policies; student
assignment 1o classes; discipline procedures; nuraber and length of staff meetings:
supervision of extra-curricular activities and other non-teaching duties such as: Lus

loading, school tunch supervision.

These are all vital areas with which the principe! is concerned and for which he
is accountable. There is a saying that the “cow soon forgets when she was a catd.” 1
think this might be paraphrased to apply lo the superintendeut and othe: eentral of-
fice staff when negotialing items affecting school operations wher they haven't ad-
ministered at the building level for tome years. There are also many central office
personnel making decisions concerning the operation of schuols who have never been
in an elementary or secondary school since they allended as students. The teacher,
by the very nature of his assignment tends to have tunnel vision regarding the school
operation. One of Websters definitions of a tunnel is: "*a broadmouthed net >r snare
for game having a pipelike extension that narrows at the end.” Not used much a.y

mote for catching game but revived by teachers for catching the unwary principal.

Successful principals must have peripheral vision, that is, be able to see tningein
7

12
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theic broad aspects, know the inner working parts, relate the isolated segments, and
make tiem into a working shole. To not involve principals in the vital process of
negotiating working conditions is tisky business. Not only is a wealth of sound wis-
dom neglected but the matter of reaching an agreement which can be implemented

and administered is diminished.

What negotiations role is the principal to be cast in if he is to be heard and per-
form his role well? There is not complete agreerient on this matter in the profession.
In many states the principals can't agree among theniselves, nor do teachers groups,
superintendents, or hoards of education agree. Perhaps several models will be used for
some time. During the initial years when teachers were asking for formal negoliations,
principals tended to want to reinain neutral and not get invelved in the bargaining
process, However, when they saw thal their welfare was being jeopardized and pre-
rogatives whick were ouce theirs being negotiated away, they discovered that they had

to b~ involved.

Representation in Teachers Bargaining Unir. Principals in many systemi, sre
still represented by the teachers’ viganizations and often serve on the teacher’s bar-
gaining team wtich negotiates with the Beard of Kducation. The logic of this pattern
is discussed in a New York State Public Eniployn ent Relations Board ruling in July,
1968, on a dispute concetning whether the principals could be represented in bar-
gaining by the Depew Teachers urganization. The Board of Fducation of Union I ree
District Number 7, maintauied that because the principal must manage pupil and
teacher evaluations, as well as teacher assignment end retention there was a coutlict of
interest and that the principal njust be regarded as a part of managemeat in as much as

principals are our *“...right anin...eyes and ears...” The teachers’ association on the otlier
hand, with the sepport of the prircipals, maintained that there was & substantial com-
munity of interest which was marked by cooperstion and consultation rather than by
disciplinary auttority and that the aims of tie ¢d ieational objectives of the principal
coincide with those of the leachers. ‘The Public Einployment Relstions Beard sum-

marizes the rationale for its decision which is well worth reading by those interested in
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this subject and then affirmed that:

Acrordingly, the broad community of interest shared by the
teachers and principals in such matters as theic basic mission,
the substantial similar method of salery determination, and
common fringe benefits, mandates the creation of a single

negotiation unit ¥

Representation on the Boards Bargaining Team. The second way the principals
can be represented in negotiations is by being a2 member of the negotiations team
representing the brard of educaticn. In Salt Lake City, one elementary and one
secondary principal are on the Board's team. Incidentally, the superintendent iz not on
the team. The chairman and spokesman for the team is the Director of Teacher Per-
sonnel. This plan has been in operation for two years. The principals vho served on
team have felt their position in the school was not jeopardized by serving in this capa-
city. Negoliations went smoothly in the spring of 1968, but were much rougher in
1969, when money was tighter. The principals became “armed whea the teachers sug-
gested reducing the number of administrative positions in the secondary schools and
cutting other services. They are not quile so sure they can cortinue to serve on the

Board's team.

Serving as coasultants to the board. The Minncsota Asscciation of Secondary
Schon! Principals have rccommended thit principals not serve on the confrontation
team and absotutely should rot when teacher’s saluries are being negotiated. The
reasoning is that this would jeopardiz= the good working relationship between the
principals and the teachers. In Michigsn whicte the peincipals have been pushing for
what ic call. ) the adoption of the “Manageraent Team Concept™ tre Elementary and
Seccndary Principals Association developed a guideline statement which says that the
principal muct serve in aa advisory capacity during negotistions representing manags-
ment and that they may-serve on the board's negotiations team at the discretion of the

Board of Eduu'jon.s However, in a team management agr ‘emznt entered into by the

9
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Dearborn 8 Board of Education and the administrators association in aiticle 1V section

E it was agreed:

..that no member of the Association emp’oyed as a princ,

pal or assistant principal chall represent the Board in any ne-
l gotiating of collective bargaining session with represertatives
of any other bargaining agent. Such agreement will not hinder
the participaticn of the principals and assistant principals as

consultants to the Boards bargaining team

| Superintendent Donovan of New York points up that the N.E.A. appears to becoming

a classroom teacher's organization and says:

If it is, unfortunately, the very nature of this makes it diffi-
cult for supervisors and teachers to be together in the same
organization when negotiations is a big process. We are allin
an educational business; we should be theocetically together.
That is one of the reasons why I will not allow principals at
the bargaining table. 1 sit at the bargaining table with my
deputy superintendents. In another room 1 have the princi-
pals and others who advise me as to how far 1 can go and what
it will do to their schools. They do not sit st the table because
1 du not want a confrontation between the men who are going
to have to work out the problems in the schools and the teach:

er who are makiig the demands in that particular school.”

The first official statement made by the National Aseociation of Secondary
School Principals (NASSP) concerning the vrincipals role in negotiations was writ-
ten by Benjamin Epstein in 1965. In this publication Epstein emphasized that the
principal must be involved but wasn't too specifi: concerning his role except that he
felt the principd could be on the negotiations team represenling the Board of

O
E MCL 10
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Education in small districts while principals may find it necessary o organize strong
negotiating units of their own in cooperation with other administrators and supervisors

8

in large systeins.

Since the principal is expected to have and should have a very close working re-
lationship with the staff, the general feeting e mong them is that the interests of edu-
cation would best be served if they serve in a consultive capacity when the teachers
agreement is being negotiated, rather than as a member of the board’s or teacher's con-
frontation leam. Though this is a preferred role, there is very little written on how the
principal will serve in this capacity. Will he be a consultant only when called by the
board’s team, when the principals request representation or in some other way. Some
principal’s groups are asking that one principal be present during all negotiations ses-
sions in a non-official capacily to observe, to give opiniorsr when asked, and to carry

information lo the principal’s organization.

Eszch year fewer principals are included in the bargaining unit represented Ly
teachers and even fewer are members of leacher confrontation teams. Principals in
greater numbers are serving on school board's leams and principals are more aggressive-
ly asking to be consulted on issues affecting school operation. It muy be too ealy to
suggesl any one model as best serving the interest of principals more effectively than
others. The most important malter seems o be that his expertise be u-ed in the bar-

gaining process,
The Principal’s role in the Grievance Process

The piincipal is the key adminietrator in “Taking the grief oul of the grievance,”
lo borrow a catching title from a N.E.A. psmphlet. The NASSP and al! state princi-
pul's sssociations recognize that the peincipal sheald be the person to whom the grie-
vance is brought by the stalf sesigned to his school. The general sequence in which the
principal is involved as suggested jointly Ly the Califomia School Boards Associatiun
ard the California Aseociation of School Administraton® and by Lutz et ot,10

1
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follows. First, as the teachers immediate superior he is charged with meeting the agriev-
ed person informally and resolving the problem (problem ised here to mean not a for-
malized or institutionalized grievance). Every reasonable cffort should be made to set-
e complaints by consultation, personal conference and other administrative tech-
niques during this stage. Actually the most successful principals have al ways handled
grievances in that manner and it should be a requirement that this avenue to be per-

sued Lefore resorting to the adjudicatory proeess.

Adjudication begins with formal step 1, in which (it most grievance procedurcs)
the principal is still the person to whom the forma grievance is brought. At this level
the grievance must be submitted in writing and choulil have been reviewed by the
grievance review committee of the teacher’s organization. This committee hopefully
would screen out all unjustified grievances. During this phase it is the Principal’s re-
sponsibility to meet with the teacher and his representative. e shsuld also have the

right to have a witness or witnesses present.

Ideally, it would he hoped that the grievance would be settled al the informal
stage, Lut if not, certainly &t stage one. This may be an unrealistic assutaption because
it is based on the notion that most of the grievances stemn from interpersonal relation-
ships occuring a1 the building level. Close analysis of many grievance situations reveals
the source of the injustice, supposed or real, originates in tte central administration or
with the Board of Education. If this is the case the Principal is caught in the middle,
particularly ko, if he is expected to implement and administer policics and proccdures
arrived at without his participation. Surely his skill in initiating and maintaining a cli-
mate in his school which will foster good interpersonal relationship with the staff will
be tested at this point. Such a climate will reduce the incidence and in the event “pro-

blems"* do arise facilitate their resolution.

I the grievance is not solved at level 1, the priacigal judgment is placed in the
hands of the hicrarchical structure designed for resolving the grievance in the succeed-

ing phascs of the gricvance process. If the principal is to be protected, he must be
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allowed to be present, present documents, bring witnesses, and have counscl, the same
as the agrieved person. Otherwise he is apt to make consessions at level I which shoutd

not he made, and which in the long run will create even more problems.
Principal’s Role During a Strike

The principal’s role during a strike can be handled very quickly. He has an obli-
gation to maintain the school in a “safe and ready™ condition for the beginning or re-
sumption of school. This role is demanded by the practical aspects of the situation
and school boards should irsist on it. Generally, teachers recognize the need and do
not object to this role. The difficulty arises when school boards insist on running
schools with volunteers and substitutes. Often this is done without the board under-
standing all the implication of suc’i action. In a situation where hoards take the alti-
tude of opening the schonls “come hell or bigh water™ the legal implications from the
standpoint of pupil safety have many ramifications ard the principal is placed “on the
spol.” [t would seem wisc for some guidelines on strikes lo be developed jointly by
the principals and the central officc and approved by the board in advance, when the

atmosphere is calm.

These guidelires should give the principal some prerogatives in dismissing school
when in his judgment such action is necessary. Obviously the responsible person in
the central office should be readi'v available to give counsel at such times. Thomas

Shannon gave this sound advice to Utah principals regarding this matter:

The principal has the most eritical role of any menber of the
school district’s inanagement team during an employee strike,
and this function Cars not come into focus until after the
strike is concluded. This fanclion is lo “pick up the picces and
make things whole again.” He further ol.served that a strike
leaves ugly tcars, the staff is plit, parents and other members

of the public are aliens ted, student discipline is loosened and

13
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the board is seen in an adversary posture to school disteict em-

ployees.

After the strike the principal is in the best position to p  things together and
smoath over the wounds provided he has as Shannon says ‘walked the edge of the
cliff’. Even though he has been involved in the bargaining process as a member of the
management team he must: 1) leave bargaining at the bargaining table. 2) notex-
presy antagonistic views around the staff at school. 3) avoid making public pro-
nouncement regarding the functioning of the school and his point-of-vicw on the
issues. and 4) avoid confronting pickets. 5) his every action and decision should be
based on the idea that soon the strike will be over, thus he is prepared to move quickly

to recreate from the chaos a sound staff and community relationship.
Concluding Statement

In conclution it is well toremember that: 1) the principal operates from a base
which is not legally legistated, and one which is somewhat powerless, 2) that he has
been stripped of ntuch of his leadership role by the central administeation and 3) that
he is somewhat removed from the decision making center of school operation and
therefore is severely handicapped in becoming aclively involved in the bargaining pro-
cess. As Lunts points vul:

This “teadership” role, in the light of the reality of the distni-
bution of power among the teachers, school boards, and su-
perintendents, and the frescribed role of the principal in the
achool bureaucracy, is an unrealstic one. Many teachers
realize that although their building principal functions in the
formal organization as the communication link in the line be-
tween themselves and the centeal administeation, they can
mote readily achieve their goals via the informal communica-

tion channels maintained among teacher organiration leaders,

14
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chiel administrators, and board members. This is espec-
ially true in school districts where in their rush to mollify
teacher militancy, superintendents maintain an ‘“‘open door
and hoard members an “open telephone iine.” In situations
wheie blatant dyrfunction of the (ormal organization exists,
teacl ers perceive of the principal as being in a position to pro-
vide >nly tentative decisions pending approval of the highups,
at best. Where such relationships exist, teachers soon fird it
niore fruitful to by-pass the principal completely, or out of
oonsidleration for the ‘Good Joe® principal, engage in a mock
11

and/or courteous interaction.

If the principal is o retain whatever leadership position he has today and gain
the stature often prescribed to him as the “‘educational leaders” of his fac.' v, he will
have to be in the forefiont (a3 a member of the management team) of recomizending
and pushing for nany of the improverienta in the teaching-leaming environment
which teachers are legitimately asking for today. However, his main source of strength
will come froin the quality of the leadership he provides the school for as Cunningham

suggests:

The ability of the principal to survive and flourish du.ing and
after thy transition period will depend on bis capacity to re.
tpond and adapt to new circumstances. Cince genuine pertic-
ipation of the principal in teacher negotiations seems an -
likely §rospect, it will be the individual building principal who
has kept his fences mended in the important area of principal-
etaff interaction, anu chus, has won the respect of his teachers
who wil ultirately preval. The administrator who has drawn
his autbority from the nature of his office, rather than from
personal and professional sources, will not survive the change

in the authority strocrire.12

15

© 20



LRI

Aruitoxt provided by Eic

FOOTNOTES

1 Campbell, Roald F. and Layton, Donald H. Policy Making for American Education,
Chicago: Midwest Administr: tion Center, The University of Chicago 1969, p. 19.

2 Renzy, Arthur A. The Role of the School Administrator in Professional Negotiations.
(Mimcographed) Milwaukee: University of Wisconsin Department of 5chool Administration
{Undated) p. C-8.

3 Minnesota Association ¢f Secondary School Principals: The Secondary School Principal -
and the Meet and Confer Law. (Miraeographed) Minneapolis: The Association (undated)pp. 1 & 2.

4 N.E.A. Negotiations Research Digest (October, 1968) p. C-16.

5 Michigan Association of Elrmentary School Principals and Michigan Association of
Secondary School Principals, Cuidelines for Michigan Frincipals. Ann Arbor, The Association:
1968. n. 28.

6 N.E.A. Negoliations Resrarch Digest (February, 1969) p. D-3.

7 Donovan, Bernard. ""New York Citv~Workshop for Teachers Militancy™ in Carton, P W
and Geodwin, 1.1, (Editors) The Collective Negotiations Dilemma. Worthington, Ohio: (Ii. A,
Jones Pub. Co. 1909, p. 141.

8 Tpstein, Benjamin. The Principa™ Role in Collective Negotiations. Washingion, D.C.:
Natio..al Association of Seconday School Principals. 1963, p. 5.

9 California School Boards Association and Colifornia Association of School Admins
trctors, Fmployer Giievance Procedures, Burlingame: The Associations, 1968.

10 Luntz, Frank W. el_al. Grievances and Their Resolution, Danville: The interstate
Printers, 1947, p. 7).

n Luntz, >p. cit, p. 82.

12 Cunningham, luver L. *“Collective Negotiations and the Principalship” in Cariton, P.W.
et. al,, op. cit. p. 259.

16



O

ERIC}

Aruitoxt provided by Eic:

DOCUMENT-BASED INFORMATION SYSTEMS
RESPONSIVE TO LEGAL PROBLEMS IN EGUCATION
by
Philip K, Piele
ERIC Clearinghouse on
Educational Admiristratior

University of Oregon

I am indeed honored to be invited to addre.. this gathering of educators and
lawyees concerned witlt legal problems in education. The focus of my presentation
today will be document-based information systems responsive 10 these problems. |
emphasize the words document-based and education because T do not intend 1o dis-
cuss commercial computerized legal research services extant in a number of States,
such as the Legal Citation Service in New York or the Law Rescarch of California--a
corporation engaged in providing specialized computerized legal research services to
altorneys; nor do 1 intend to discuss the vasiety of ri'rieval systems for legal informa-
tion such as Project LITE (Legal Information Through Electronice) at the Air Force
Center in Denver or the Department of Justice “LEX" System.

There exists today a 1apidly growing information nelwork for dissemination of
research and research-related materials in education. The network in its present
form is composed of a loosely organized group of document-based information
systems involved in the business of information aralysis and dissemination. Al the
present lime, there are three document-based iaformation eystems either directly or in-
directly involved in collecting, analyzing, and disseminating information related to

lege! problems in education: School Research Information Service (SRIS), Direct Ac-
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cess 10 Research Information (DATRIX), and Educational Xesources Information Cen.
ter (ERIC), particulariy the ERIC Clearinghouse on Educational Administration. By
far the most ambitious and comprehensive of these three systems is ERIC. But before
I discuss the opesation and services of the ERIC system, | will briefty describe the ser-
vices provided by SRIS and DATRIX.

School Research Information Service (SRIS)

Phi Delta Kappa began SRIS in September, 1967, with the aid of a Kettering
Foundation Grant. The service’s purpose is to communicate among the educational
communily information gained through research and innovative practices. On request,
SRIS will provide abstracis and complete texts of research reports on most educational
topics, including information related to school law. Documents cost 25 cents per
microfiche or 10 cents per page in paper copy. Since SRIS in some ways duplicates
services offered by ERIC, inquiries addressed to SRIS will be answered with zelevant
SRIS documents and a list of relevant ERIC documents. Address requests to SRIS,
Phi Delta Kappa, Research Service Center, 8th and Union, Bloomington, Indiana
47401 or tetephone (812 339.1156.

Direct Access to Research Information {DATRIX)

DATRIX was inaugurated ‘n the summe: of 1967 by University Microfilms, a
Xercx subsidiary. DATRIX supplies reproductions of any of the more than 126,000
doctoral dissertations which University Microfilms has stored on microfilm since 1938.

Users of DATRIX must write for a [ree copy of Key Word Lists in the desired
broad subject field ("“Chemistry/Life Sciences,” *‘Engineering/Physical Sciences," and
“Humanities/Social Sciences™). The user selects from the list one or more words that
define the topic he wishes to be searched. DATRIX's computer Lhen searches the file
of dissertations and lists thoee relevant to the specified topic. Fot the first 10 biblio-
graphic references listed, the user pays $5.00; 10 cents for each additional reference.

Q 18
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Complete copies of the dissertations can be purchased either in microfilm (1-1/4 cents
per page, $3 minimum) or in paper copy reproduced xerographically from microfilm

(4-1/2 cents per page, $3 minimum).
P

University Microfilms siace 1938 has published Dissertation Abstracts, a month:
ly cumulation of ahstracts of recently completed JYisscrtations. Each reference pro-
duced by the computer search includes a citation of the volume and page nuinber in
Dissertation Abstracts where the user may locate the di:vertation's abstract, before
ordering its complete test. DATP!X's computer search thos performs for the research.
er the task of searching all 28 volumes of Dissertation Abstracts to compile a biblio-
graphy of relevant dissertations. Write to University Microfilms, I,ibrar)'r Services,
Xerox Education, Ann Arbor, Michigan 48106.

ERIC -- The Educationa' Resources Information Center

Created in 1965 by the U.S. Office of Education, ERIC is the most ambitious
and comprehensive program currently underway to supply the entire educational com-
munity with edvcational research resul‘s and other resource information. Through
ERIC, eny educator or educational institution can oblain selected research, develop-

ment, and innovative reports on almost every educational subject.

Although ERIC is a nationwide informalion syetem using highly sophisticated in-
formation processing techniques, it is also decentralized. ERIC consists of four major

interrclated compe nents:

1) Centrad ERIC. The headquarters staff in the Office of
Education coordinates the system and formulates overall

policy for its development.

2)  The network of 19 clearinghoutes. Each clearinghouse,

epecidizing in one area of cducation, processes
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documents for announcement in Research in Education
(RIE), ERIC’s monthly index and abstract catsiog, and

conducts information analysis activities.

3) An ERIC Facitity which merges onto magnetir. lape
document data supplied by the clearinghouses for RIE.
The Facility, currently operated under ccniract by the
North American Rockwell Corp., also provides com-

puter, lexicographic, and technical services.

4)  The ERIC Document Reproduction Service (EDRS),
operated under contract by The National Cash Register
Company, sells microfiche and paper copy reproductions
of documents cited in RIE.

The catalog Research in Education is the principal incans by which users of
ERIC gain access to its stot~ of documents. Currently, ezch ‘ssue lists nearly 1,000
documents processed by the clearinghouses during a previous month. The resume for
each document includes the bibliographic information, abstract, index terms, and
availability notice. Tf the document is availzble from EDRS, it can be ordered by its
accession number at the prices cited in the resume. If it is not available fron EDRS,
an afternative source is given. A separate section of RIE cuntains abstracts and indexes
of ongoing research projects supported through USOE's Natioral Center for Educa-
tional Rescarch and Development. RIE’s indexes-subject, author, and inst'tutional
source—are .50 published in eemiannual and annual cumulations. RIE i available in
many libraries and by subscription for $21 a year from the U. 8. Governmeat Printing
Office, Washingtor, D. C. 20402.

An increasing number of schoo! districts are purchasing ERIC microfiche for
the r libraries znd resource centers. Microfiche is a theet of film whick conlains micro-

images of up to 60 pages of text 2.ranged in rows, including an eye-legible heading for

Q 20
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the document’s number, title, author, source, and other basic information. Microfiche
comes in several sizes, although most, including all ERTC microfiche, are reproduced to
conforin to the international standard of 105 by 148 mm. (epproximately 4 by 6
inches). The main advaniage of microfiche as opposed to paper copy is economy,
which is realized both in initisl irvestment and storage. The complete ERIC collection
as of October 1968, for example, can be purchased in microfiche for $2,205, whereas
the same collection in paper copy would cost over $50,000. The 26,350 sheets of
microfiche in the collection can be filed in 30 linear feet of drawer space, or one filing
cabinet; the collection in paper copy would occupy almost 600 linear feet of shelf
space. A standing otder to receive microfiche of all ERIC documents as they Lecome
available currently costs about $125 per month. Microfiche readers, necessary to en-
large the images for reading, are available from a variety »f manufacturers for upwards
of $100.

When ERIC was begun by USOE ia 1965, its library consisted of 1,746 docu-
ments in the Special Collection on the Disadvantaged. Now, with 19 clearinghouses
processing nearly 1,000 dccuments among them each moath ard after 2 number of
other special coilections have been issued, the volume of documents in the ERIC
system numbers close to 25,000. If ERIC’s usefulness as an information service is to
keep pace with its growing collection of documents, educators must not only be aware

of the system's product- and services, they must also be propaily skilled in their use.

Once the user locates a research report in RIE, and, upon reading the abstract,
decides that a copy of the report is worth having, the final step is eimple. He notes the
price of the document aad orders it from the ERIC Document Reproduction Service.
Unfortunately, as many ERIC users have dis~overed. locating reports in RIE is not al-
ways an €asy task. Most problems arise over s:arching through RIE’s subject index,
The thsence of cross-referei:ces and the nonconformity of many index terms to the

“natural language" of the subject area can make scarching haphazard and inefficient,
Aware of these difficulties, ERIC has published 2 Thesaurvs of ERIC Descriptors

21
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to assist the user in conducting indepth searches. The thesaurus is especially helpful in
discovering all terms that are televant fur a particular search. Each descriptor in the
main sectici is accompanied by a list of narrower, broader, and related terms that help
to define it, thus enabling the user to narrow or broaden his search by choosing a new
sct of terms. Synonyms snd near-synonyms of descriptors are also listed, with cross-

references directing the user to appropriate descriptors equivalent to his own language.

Location of compound descriptors is further facilitated by a Rotated Descriptor
Display. In this section, multiword descriptors are rotated and filed undee each word.
For example, “‘schoc] law” is filed under bo.h “school” ard “law”. Any multiword
descriptor can thus be located if only one key word in the descriptor is known. The
rotated display also reveals all related descriptors filed under each of its component

words.

In addition to RIE, the subject indexes for each of the spccial document collect-
jons also conform to the Thesaurus of ERIC Descriptors. Thus, for any thorough
searching of the ERIC system—whether for documents processed by the clearinghouses
or for documents in such collections s the Disadvantaged, Historical, PACE, or Man-
power—the thessurus ia & practical and necessary tool. A new edition of the thesaurua
was tecently published and is available from the Government Printing Offize for $2.00.

In addition to reports announced in RIE, a numb:r of special docum=nt collect-
ions are available through ERIC. The following collections are of particular intezest to
educators st the elementary and secondary levels: (1) Disadvantaged Collection—1,746
documents dealing with the special educational needs of the disadvantaged, (2) Histor-
ical Coftection~1,214 reports un research projects sponsored hy USOE from 1956 to
1965, (3) 1966 and 1967 PACE Collections—two sets of project proposels from both
planning and operational grants unde: the ESEA Title 111 PACE program. Each collect-
jon can be purchased in mictofiche from EDRS. Author, subject, and other indexes
for the collections can be ordered from the Governmeat Priating Office,

27

¢



LEGAL PROBLEMS

To help educatcrs make better use of the growing number of ERIC products and
reference tools, ERIC has published & guide to its services entitled How to Use ERIC.
This illustrated brochure explains each step the user should take to search for and
order documents from RIE and the special collections. It also cites prices for all of the
ERIC index and abstract publications. A copy can be ordered for 30 cents from the
U. §. Government Printing Office, Washington, D. C. 20402,

In May 1969, ERIC launched & new periodical designed to help educators keep
abreast of current journal literature in education. Tha Current Index to Journals in
Edncation {CIJE) is a monthly catalog and index of journal and periodical literature in
the field of education. Approximately 190 educational journals wete indexed in the
firri issue of CIJE, and an ever broader spectrum of educational literature is planned

for coverage in future issues.

The Current Index to Journels in Educotion has been designed as a companion
volume to Research in Sducation, the index and abstract bulletin for report and other
researchcelated literature. Terms tisted in (e Thesaurus of ERIC Descriptors ae being
used (o incex entries in both volumes. However, no abstracts of journal articles are be-
ing preparcd, not will article reproductions be availtble from the ERIC system. CIJE is

an snnouncement service only.

CIJE contsins a main entry section, an author index, a subject index, and an
index to scurce journals. The journal citations are arranged in the main section accord:
ing to 52 descriptor categories, to facilitate browsing. These mjor subject groupings
include such terms as administration, communication, curriculum, evaluation, facilities,
Gnance, government, instruction, race relations, and social sciences.

Catalcging and indexing of the journals are the responaibility of the 19 clearing:
houses and the ERIC Facility of North American Rockwell, Inc., which processes
those journds not primarily within the scope of a single clearinghouse, Information
Sciences, [nc,, n independeat subsldiary of Crowell, Collier and Macmillan, was award-
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ed the USOE contract for publishing the index, Information Sciences, Inc., later plans
to publish semiannual and annual in {ex cumulations and other special editions which

will be oriented toward subject specialists in the field of education.

Of all the journals that have been -elected for processing, about 90 pere-.  are
educational journals that are being indexed ‘“‘cover-to-cover,” excluding only such
items as book reviews, editorials, letters ‘o the editor, feature colunirs, etc. The re-
maining 10 percent consist mainly of journals in fields related on education; articles in

these journals are being selected on the basis of their relationship to education.

Ten journals have Leen assigmed 1o this Clearinghouse for indexing, of which the
following are beingindexed cover-to-cover: AEDS Journal, Administrator’s Notebook,
American School Boord Journal, Compact, Fducational Administration Quarterly, I!is.
tory of Education Quarterly, Journal of Educational Administration, Journet of Edu.
cational Data Processing, and Paedagogica Hisiorica (Belgium). Administrative Science
Quarterly is being indexed selectively. Present plans call for the inclusion of some 50
law journals. These journals will Le reviewed regularly and articles dealing with school
law will be indexed on a selective basis. We hope to begin the selcctive indexing of these

law journals by the first of the year.

The regular price for an annual eubscription to CHJE 1 334.00. A single issue
costs $3.50. Prices for the cumulative editions have been established as follows: Senii-
annual, $12.50; annual, $24.50; semisnnual and annual, £33.00; semiannual and

annual for subscriber, $30.00.

To obtain further information about CI/E and to place ordcrs, write to CCM In.
formation Sciences, Inc., 886 Third Avenue, New York, New York 10022,

Ciearinghouse on Educational Administration
Compleinenting the services of the national ERIC network are the more special-
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ized services of the ERIC clearinghouses. Each clearinghouse has two primary func-
tions: (1) it acquires, indexes, and abstracts docum.ents for announcement in RIE, and

(2) it publishes neweletters, bibliographies, and interpretive reviews of research studies.

In the field of educational administration, a clearinghouze has been in operation
at the University of Oregon since 196%. The ERIC Clearinghouse on Fducational Ad-
ministration (ERIC/CEA) defines its subject area as the leadership, management, and
structure of public and private educational organizations on the cleentary and sec-

ondary education levels.

Within the limits or its subject area, ERIC/CEA acquires published and unpub-
lished research 1:ports, books, surveys, bibliographies, instructional materials, oc-
casionat papers, monographs, conference reports, and other materials. Although the
Clearinghouse is particularly interested in acquiring “fugitive” materials not widely dis-
tributed by other means, its purpose is lo collect and process all information of inter-
est 10 school administrators, researchiers, and professors. Anyone having documnents
relevant to ERIC/CEA’s subject area should send them in duplicate to Acquisitions
Librarian. ERIC Clearinghouse on Educational Administration, University of Oregon,
Eugene, Oregon 97403.

Since most of the significant docements ERIC/CEA acquires are eventually
announced in RIE and available from EDRS, the Clearinghonsc is not equipped to sup-
ply copies of documents in response to individual requests. Therefore, cducators who
write o the Clearinghouse for information on subjects in educational administration

are refersed to RIE and other soutces.

It i the second major function of the Clearinghouse, information analysis, that
makes ERIC/CEA an important resource for school administrators and other persons
interested in edueationsl administration. A vasiety of bibliographies, newsletters, in-
dexes, literature teviews, and othet information analysis products are prepared by
ERIC/CEA for its users.

'
|



(€)

ERIC

Aruntoxt provided by Eic:

UPSURGE AND UPHEAVAL iN SCHOOL LAW

Four times » year ERIC/CEA publishes and distributes to persons on its mailing
list & user service report entitled USERV. U.SERV announces publications and other
products of the Clearinghouse, lists processed documents that have been announced in
RIE, and contains other information about ERIC and ERIC/CEA services. The Clear-
inghouse also publishes jointly with the Center for the Advanced Study of Educational
Administration a quarterly research bulletin, r & d perspectives. The ERIC/CEA por-
tion of the bulletin features reviews of literature on topics of current interest in educa-
tional administration. Collective regotiations, planning systems in education, and
school-community relations are topics that iiave L 2n reviewed in recent issues. If you
are interested it receiving these publications, write to the Clearinghouse and request to

have your name added to the mailing list.

Several bibliographies and research analysis papers are being prepared by the
Clearinghouse on topics related to school law. The following products dealing with this
subject are currently available from the Clearinghouse: Bibliography on School Law
Disser. tions: 1952-1968, by M. Chester Nolte; Collective Negotiations in Education:
A Review of Recent Literature, by Stuart C. Smith; ERIC/CEA Research Review: Col-
lective Negotiotions in Education, by Philip K. Piele; Adiministrator Techniques in Col-

_ lective Negotiations: A Guide to Recent Literature, by Philip K. Picle and John S. Hall;

Selected Bibliography on Student Activism in the Public Schools, by John S. Hall.
These and other special publications produced by ERIC/CEA are processed for even-
tual announcement in RIE and distribution by EDRS. lHowever, until copies of the
publications are available through EDRS, they can be obtained from the Clearinghouse,
usually free of charge for a single copy. The Clearinghouse will supply on request a
complete list of its publications available from EDRS.

Last year ERIC/CEA published a directory of organisations conducting research
of service work In educational sdminlstration. The directory listed 102 organisations,
including regional laboratories and research centers funded by USOE, university re-
search and service buresus, and independent organisations. It indicated each organisa-
tion’s scope of subject ares, seevice arca, publications, and policy for supplying infor-
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mation in response lo requests. This year the directory has been updated and expand-
ed to include more than 120 organizations. For the first time, the directory incluces »
new section which lists personnel conducting research in the field. Each researcher’s
subject area, institutioral afflistion, and publications ars cited along with his address
for the 1969-70 academic year. Subject indexes are provided for each section. Copies
of the 1969 edition cun be ordered from the Clearinghouse for $2.00 each.

ERIC/CEA will soon publish two state-of-the-knowledge papers dealing with
topics related to school law. Teacher Militancy: Implications for Scheols is the title of
a paper written by Dr. Richard C. Williams, Assistant Dean, College of Education,
UCLA. Another paper, dealing with the legal aspects of collective negotiations, is cur-
rently being prepared by M. Chester Nolte.
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MEMORIAL TO LLOYD E. McCANN
by
M. Chester Nolte
Professor of Education Administration

University of Denver

Lloyd Ellis McCann started his teaching carcer as a 17-year-old youth in a one-
room rural school in his native Nebraska, and went on to gain national prominence as
an educator, historian, and researcher in the field of school law. His untimely death on
January 21, 1969 at the age of 62 unseasonally deprived the field of education of one

of its most enthusiastic and energetic personalities,

Getting a degree was not easy for the rising young educator. He taught for nine
ycars in rural communities near his home while working on Lis bachelor's degree from
Nebraska State Teachers’ College at Peru. Finally, at the age of 28 he achie.cd this
milestone in his educational climb, and then worked his way up from teacher, to prin-
cipal, and finally superintendent, while working on his master's degree from Colorado
State College at Greeley. lle served with the United States Army in Europe during
World War 11, and was awarded the Bronze Star and the Purple Heart (lic was wounded

during Genceral Patton’s march theough Austria).

lHome after 44 months’ scrvice in Furcpe, Lioyd was married to Ruth Fern
Erickson in 1946. In 1951, he conpleted work on his Ed. D. degree from Colorada
State College. Then followed professorships at the University of Arkansas and Butier
University. In 1958, he assumed the chairmanship of the depariinznt of school admin-

istration and supervision al the University of Arizona. In 1944, iie became NOLPE
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president, affer having served on the b ard of directors from 1960 until 1963.

Lloyds public achievements as well as his love of art, music, and photography
endeared him to all those whom he mel. lis contagious enthusiasm a1 d crusty prag:
matism were balanced by an abiding faith in the worth of the individual, and a com-
passion that knew no bounds. His was a rich life and full, because he was doing what

he wanted most to do, and that was to teach,

No clearer expression of Lloyd McCann's influence on his students can be found
than a short tribute which appeared in a Tucson newspaper shortly after his death. The
editorial, written by a professor who knew him is entitled SOCIETY IS Tii£ FOORER,
I would like to share it with you verbatim because its language « xpresses =o vividly the

essence of the life of Lloyd McCann.
SOCIETY IS THE POORER

A teacher's wealth is not money. !t is the lives he has in-
fluenced. Last week onc of Tucson’s richest citizens died. He
was Lloyd McCann, professor of education at the University of

Arizona.

His was the American success story. Born on a small Ne-
braska farm, he worked his way through all levels of school, re-
ceiving his doctorate at Colorado State College. He was a pub-
lic school teacher, then & superintendent of schools, and then a
professor at verious univessities before joining the University of
Arizona facully in 1958. Meanwhile he had served with dis-
tinction in combat during World War I1.

Dr. McCann achicved all sorts of educational honors. He

was an oilstanding suthority on school law, received many
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financial grants for his work in his field, and published numer-
ous books and articles on the subject. He was president of the
National Organization on Legal Problems of Education and a
member of many educatioral 2rzanizations. He became head
of the department of educational administration at the Univer

sity several years ago.

Dr. McCann had two distinctive qualities that made hima
great teacher. First, he was more than a professor of edu-.ation.
He was thoroughly versed in law, government, agriculture, an-
thropology, and other intellectual fie'ds. Fot example, he pub-
lished a number of articles on purebred cattle and Great Plains
history. McCann deplored today’s extrerae specialization and
fragmentation of higher education. He was in the best sense a
completely educated man, virtually a modern Renaissance
man. He happened to teach educational law, but his interests
encompassed the entire spectrum of knowledge.

The other quality McCann had was his deep interest and
faith in students. He was more than a good classroom teacher.
He spent much of his time advising students on all levels, tak-
ing particular interest in graduate students. He placed muny of
them in positions throughout the country. Former students by
the hundreds would return to Tucson to consult with him

sbout moving to other positions.
He was indeed rich.

Dr. M. A. McGhehey approached Dr. McCann in November 1968 with a request
that Lloyd eerve as editoein-chief of the project to revise NOLPE's first yearbook,
LAW AND THE SCHOOL SUPERINTENDENT However, before this assignment
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could be carried out, Lloyd’s health became such that he could not work on the pro-
ject, although he was enthusiastic about it. In recognition of his signal contributionsto

the field of educational law, and to this organization, the NOLPE Board of Directors
unanimously directed that the volume, which will appear in 1970, be dedicated to the
memory of the man who would have been its editor-inchief had he lived to complete
the work. Although that privilege was denied him, Lloyd’s memory will live on in the
project which he wholeheartedly supported, that of interpreting the law to beleaguered

superintendents, who, like himself, expend their lives unselfishly in the interest of their
students.
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TRIBUTE TO ROBERT L. DRURY
by
Dr. Roger M. Shaw
Professor of Educational Adm.inistration
Kent State University

You are in Drury Country. Seven months ago, to the day and almost to the very
hour, Robert L. Drury was struck down by an apparent heart attack in this city. I'e
died with his boots on and riding the range as was his wont and duty. His host on that
Saturday morning, coincidentally as it is our host at this convention, was John Carroll
University. He died in the middle of a speech on some of the current concerns in Ohio
school law.

Dr. Robert Drury was legal counsel during. mast of the second half of the twen-
tieth centry to the Ohio Education Association, and in the earlier days this was an ex.
traordinery position. He was full-time, salaried, headquartedy officed and adviser in-
dircctly and sometimes directly to almost 100,000 educational operatives in Ohio.

He regularly sat, amicus curiae, at the elbows of attorneys who were represent-
ing OEA members. When Bob Drury walked into Ohio courtrocins during schoollaw
cases, there was a kind of hush, and the name, Drury, quickly and quietly opened
doors to judges’ chambers to the end that justice was done with expedition. Lesser
legal tights, like some of us from Ohio in this room, could feel secure in the knowledge

that, when we were reai.y stumped, Bob Drury could help us.

lie was a NOLPEan from its founding. | remember the occasion at Duke Univer-
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sity when he became a charter member by passing a dollar to “Mother Madaline’

Remmlein over a decade and a half ago. Of his many services to NOLPE, perhaps his
greatest was his editorship of the first volume in NOLPE’s “Legal Problems of Edu-
cation™ series. It bote the title: The Law and the School Superintendent. Contri-

butors to that useful work, now out of print but about to be revised and updated by
NOLPE, are seated in this room this noon. Coauthor of several other school-law works,
his indisputable claim to fame, however, is Drury’s Ohio Schi- ol Guide, W. 1. Ander-
son Co. (1954, 1960, and 1966),~s0me 1000 pages of which 250 are textusl, narrrative
commentacy on the body of school law in Ohio amply footnoted and bieannially
pocket-pieced to the constitutionel, statutory, administrative, and case law which in
authoritative documentation comprises the balance of the tomc. I have been so san-
zuine. about this book and its author as to deem it almost comparable to another set of

comraentaries--Blacksone's,

Robert Drury wouldr't want us maudlin in these fleeting and few moments of
tribute to & great NOLPEsn. In his own matter-of-fact spirit, therefore, 1 simply say
that to us in Ohio he was a living legend before he died and that the seven months and
three hours since his untimely death have been, in many moments of mourning, a per-

sonal and professional void.



TRIBUTE TO DR. NEWTON EDWARDS
oy
Walter L. Hetzel
Superintendent,
Ames, Jowa

Eighty years ags at Carthage, North Cacolina, & haby boy was born. Three weeks
120 at Liberty, North Carolina, which is near Carthage, the man who achieved great-
ness in school law and who came from that baby boy died as he was being taken to the
hospital because of a heart attack. Hs was living with an older brother and sister at the
time. He has a son who is in govermenial work in Washington, D.C.

This man, Newton Edwards, was great to us NOLPEans because ke was the first
to see the inportance of echool law, particulardy as it relates to the courts. He very
carefully researched the law, organized it, and wrote about it in his great book The
Courts and the Public Schools. Following th: eady 1930's and many years thereafter
this book was the standard texthook in school law courses throughout the United
States. 1 studied it in a school law course at the University of Iowa in 1934, Many of
you, a8 either students or teachers, also used this book or a lller.edit‘f.)n of it. It was
and is an extremely accurste and well wiitten book.

Newton Edwards taught at the University of Chicsgo for approximately thirty
year before retirement. Following his retirement he taught at the University of Texas,
Univenity of South Caroline, and most recently Jduring summer sessions at Duke Uni-
versity.
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Newton Edwards was not only a scholar and a writer but a humble, kindly man
with 8 keen sense of humor and who had the touch of the master teacher. He influ-
enced niany competent young people to make school law one of their specialties. This
room it filled with such people and the second generation of such peaple. Dr. Ed
Bolmeier is an example of the first generation and Dr. Evelyn Fulbright of the second.

Muny of you will remember the NOLPE meeting at Louisville where Dr. Newton
Edwarde was honored by being made a Colonel, was given the key to the city, and was
made an honorary life member of NOLPE. You also remember the interesting, thought-
ful address he gave to us at that time. It was filled with keea humor.

1 can pay no higher tribute to Dr. Newton Edwards, nor illustrate it better, than
by showing you a picture of him proudly standing between two of his boys who are to
receive special awards at our banquet tomorrow night. These lwo are Dr. Lee Garber
and Dr. Ed Bolmeier. This picture was taken at a Duke University School Law Con-
ference. Dr. Newton Edwards attended every Duke School Law Conference since the
first, except the most recent one. He will H¢ sorely missed there in the future. How-
ever, his influence will continue to be there, at future NOLPE conferences, in college
classes where school law is taught, and out in the field where school law problems arise
and must be solved. The school law seeds he planted will continue to flower. And as
I say this | am reminded of Dr. Anne Flowers, & tecond generation protege of his.
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THE IMPACT UF LEGAL AID PROGRAMS FOR THE POOR
ON THE OPERATION OF PUBLIC SCHOOL DISTRICTS
IN THE UNITED STATES
by
Gregory B. Taylor

Attorney, Cleveland, Ohio

The title of our subject for this afternoon is “The Impact of Legal Aid Programs
for the Poor on the Operation of Public Schoo! D tricts in the United States.” There
are a number of different possibilities one might consider under this topic. The best
thing for me to do, since I have no way of knowing what your scheduled epeaker
would have covered, would be to go through a few topics. Members of the panel and
some of the listeners will mention things that are of corcern. Then we can enlarge

upon these things in the sessic 1 that follows.

When we speak of Legal Aid Progiams for the Poor, what we really ought to bear
in mind is that this whole field has been revolutionized in the last two or three Yearsin
this country because of the impact of the OEQ War on Povertly. Under this program,
commencing about four years ago under the Johnson administration, the so<alled
neighborhood legal service programs were launched in all of onr major cities, many of
our smaller cities, and in some of our rural areasin an effort to provide legal service to
the poor in an intensive way. The old privately funded legal aid sociclics were entirely
unable to provide intensive service, relying as they were on very limited funds and
staff.

Our situation here in Cleveland is as good an example as any, and the one with
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which I am most familiar. Just a few years ago we had only one Legal Aid Office
located in the center of the city. This one office could serve a very limited clientele
who had to find their way down to the ceater of the city, into an impesing building,
and up to the office in order to get the assistance they needed. Obviously in most cases
the attcimeys were unable to provide more than a very limited kind of legal service, in-

volving very little intensive trial work or anything of that nature.

With the onset of the Legal Service Program funded largely from the OEO we
now have ten offices in Cleveland, located throughout the so catled target poverty
neighborhoods. The offices are of the store front type which the clients can easily
find and relate to on a basis of the neighbothood in which they live. The clients need
not go through the ritual of going into the middle of the city which many such clients
would rarely, if ever, do. This has obviously peychologically placed legal assistance
directly within the reach of thousands and thousands of low income persons in our
major cities in a way that it was never before possible. Furthermore, our enlarged staff,
which now consists of approximately full time lawyers, enables us to handle a much
larger case load, and obviously to Landle it much better. In theory, although not
always in practice, the staff lawyer can handle a case with the kind of attention that a
private attorney would give his client.

The area that | happen to be in is a further indication of what has happencd as a
result of this federally funded legal service program. [ specialize in a so-called area of
“law reform™—a concentration on efforts to actually bring about basic changes in our
legal system partly through utilization of constitutional theories. The United States
Constitution challenges certain private practices, for example, in the consumer-
landlord field and perhape even :ore importantly, peactices of our govemment and
our public bodies.

The admini<tration of public welfare is, pechape, the best example, in which a
tremendous amount of litigatiun has been going on over the Yast two of three years as a

result of these legal 8- ~vice programs. As a result, offices have been set up to specialire
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in the handling of this kind of case and the bringing of test cases into Federal Court
to challenge on constitutional and statutory grounds certain state laws or regulations
in the administration of public welfare. Other areas related to this are the areas of
education and of health. There are other aress besides these, but these are the three

that 1 thifnk commend themselves to our attention most under the present legal service

program.

A number of interesting developments have taken place in the educational field;
that is, the area of law affecting public school students and the administration of pub-
lic education. This is an area that is very much in its infancy. We are just beginning to
have some idess 88 to how to stir this thing up and create lots of problems for lots of
pcople. There are a few precedents already on the books now wlich suggest the
direction in which some of these efforts are taking us. I might put these under certain
categories. Rights of public school pupils, is one of these areas. Another area is that of
related educational services. What comes to mind is the effort that has been going on
in many places today to bring about improvement or expansion of our National
School Lunch Program. This is not speciﬁcdly‘m educational problem, but it is cer-
tainly related to the administration of our schools. A third area is the equality of
educational opportunity. Each of these three areas has encugh going on in it that 1
think each deserves some consideration. Also enough has happened in these areas to
suggest in what direction they may be going.

Student rights is not a brand new idea. [t is really a kind of a civil liberties area if
you want 1o think of it that way. And, of course, it is a particularly sensationa) area.
It gets lots of newspaper publicity. When we think of student rights the average man in
the street is likely to think of demonstrations and riots on college campuscs. I didn’t
have anything particular in mind, although here in the cily of Cleveland we worry
about what kind of buttons people wear and whether they have mustaches. These par-
heular cases have been in court here in our community but they are not cases brought
by legal service programs for the poor. However, there are related areas that do come
under the category of legal service for the poot which are in the area of student rights
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and this is particularly true in the atter of schools suspension and expulsion rules.

One comes immediately to mind. You may be familiar with the Madeira case in
New York City. It had to do with whether or not a school rule which provided for the
transfer of a student from one school to another as a result of certain disciplinary in-
fractions required a right to counsel for the student who was subjected to this kind of
discipline. The question was whether or not the student could take lawyers to a sus-
pension or disciplinary hearing to determine whether the student should be transfer-
red to another school; did that student have a right to have attomeys present during
that hearing process? In this particular case, the student did not have the right to have
an attorney present because, although disciplinary, the hearing did not threaten the
student with any loss of important rights. The worst that could happen to him was to
be transferred from School A to School B.

Without dwelling at great length on that particular issue of law, it is an illustra-
tion of the kind of questions which in the student rights area are being pursued by
some of our legal service programs. Is the receiving of an education an interest or a
right of sufficient importance to call for the due process that we tend to associate
with property rights or other kinds of civil rights? I think the question itself is some
what rhetorical. In our society we are beginning to recognize what we have never
recognised before—that the right to receive one's education without arbitrary zovern-
mental infringement or interference is a right of substantial proportions which comes
under the kinds of protection that have tradionally been called due process, particular-
ly under the fourteenth amendment to the United States Constitution which affects
state action. As you know state action means more than just what the state does. It
means whalever any public officer does, acting under color of law, whether it be a
school board or the personnel of the school district.

Another area of student rights problems which we hsve in this community is the
thorny issue of school district residence requirements. 1 think this area is going to
receive continuing sttention in the courts. Qur suburban school districts, as you are
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well awaze, are feeling very insecure these days about the spilling over of inner-city
problems into their sanctified precincts. Some of our suburban communilties that arc
undergoing recial change seein to be vecy hard and fast about the way in which they
enforce thrir residence rules for attencance of the school. Unless you are a bona fide
resident of the community, you must pay tuition to attend the public schools or be

excluded.

Obviously the law of the different atates very on this. In Ohio there is a statute
that covers this matter, but it has not been construed to fit all the factual situations
that may arise. By and large in this state, we rely on opinions of the Attorney General
of the State of Ohio for much of what goes for the law in this arca. However, our

attorneyes would like lo get some cases into the courts.

I have a particular case in mind. The question is, what is [ ona fide residence for
school purposes? Let me give you a fact situation that happens to be in our office
today. A girl was brought into juvenile court here in Cuyahoga County for heing a
runaway, for being delinquent, for running away from home. B+fure her case come to
hearing, the probation officer and the attorney for the girl discusscd the case and con-
cluded that this child had a very unfavorable home situation .n the inner-city areain
the sense that the parental siluation was far from satisfactory. She had a very respon-
sible aunt and ui1 cle, 2 married couple, living in one of our suburban communities. It
was thought that the best thing possible for this child would be (o live for a while with
her aunt and uncle in hopes that the situation at home would vither improve or some
permanent arrangement could be made for this child. The ckild ended up living with
the aunt and uncle in a yery favorable family situation and ju:t scycral doors from the

high school in that suburban community. When the child attempted to enroll in this

high school she discovercd that she was not considered a resident of this community
and therefore would be forced to pay tuition. She is faced with a very difficult
dilemma. The only way lo avoid tuition is to go to the school in the neighborhood in

which ehe lives, which is five or six miles from where she now lives. She has to lake

three buses, requiring about an hours travel each way. She has to Iravel aftee dark in
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the very dangercus parts of the city in order to get home from school. In the name of
our eanctified residence requirements, 1 submit, the child is being deprived of an edu-

cation. However, | don’t know what the courts will eventually say about cases like this.

let us talk alittle about the area of related educational services; in pacticular,
the schoo! lunch program. A couple of years ago one of our law reform projects
located in New York City became interested in this area as an overall attack on the
problem of hunger in the United States. There are a number of government funded
programs for combating hunger. The most wide spread is the Federal Food Stamp
Program by which the Department ol Agriculture makes it possible by grants to the
State for persons on welfare and others of very low income to stretch the buying
power of their dollars for food. Other programs are Food Commedity Distribution
Programs which some of our rural people find very important just to keep body and
soul logether. A third is the meal program in our schools, both lunch program and
break fast.

Unfortunately, these programs like most federal programs for the poor have
been a great disappuintment to those on the recsiving end. They may look good on
paper but by and large they suffer from gross iradequacy. Many legal analysts feel
that the 1nadequecy really goes to s violation of the federal intent and the require-
wents for the administeation of the programs. The case | have in mind is a problem in
Ueveland.

Qeveland is not typical. There is nothing about the Board of Education of Cleve-
land or the County Welfare Department here that should set them epart as bad
examples particularly. Qleveland cuffers from the same problems that all of our metro-
politan areas dv, either & lack of funds or an unwillingneas to devote funds to the
needs of poor neople. So one gets into u “buck passing” situation where the city says
it is the connty’s problem and the county says it is the School Board's problem and
the School Board tays it'is somebody else’s problem. Nothing or very little gets done
about it.
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We do have a school lunch program in the city of Cleveland, but unfortunately
up until now only a very small percentage of our elementary schools offered the pro-
gram. Although the prograin’s original intention was to take care of the needs of poor
children wherever situated, the practical implementation has been extremely minimal,
particularly on the elementary school level,

There is also the problem of sligmatiting those children who do have access to
the program. In some parts of the country children are made to use a separate lunch
room of to eat at a separate time or to perfirm certain kinds of work in return for
their lunch in such a way that obviously sets ithem apart. In Cleveland the recipients of
these lunches are required to use an identification card when most of their peers use
cash. Practices of this kind stigmatize.

There are test cases in some cities raising the issues before the courts as to the
legal requirements for the sdministration of these programs, possible deprivation of
constitutional petection, or violation of stalutory requirements. As you can see this
gels into some very complex issues of law and administrative agency regulations, The
deeper you get into these problems, the more complex they seem.

The third area and maybe in the long run the most important area in which legal
challenges are being brought and which affect the operation of our schocls is the area
of equal educational opportunity. We have just seen the top of an iceberg. You are
aware the U. S. Supreme Court said that racial segregation is inherently unequal. This
matter came to a head just within the Jast few weeks witie the Supreme Court’s urder
to school districts in the State of Mississippi to desegregate. Now our legal service pro-
grams are not specifically concerned about racial problems as such. You might think
that would be one of our chief issues, but by and large the populations with whom we
deal are not involved in racial segregation, at least not in the Cleveland srea. But the
problem of educational quality and equality leaving aside race is very much with us.

First what is the legal definition of a quality education? Secondly, what are the
o _ 42

ERIC

]



O

ERIC

Aruitoxt provided by Eic

LEGAL AID PROGRAMS

constitutional requirements of providing equal opportunity for all children to receive
a public education? These two quess: 1ns are going to be in the courts and are going to
produce 1 am sure, eventually revolutionary results in the administration of public
education.

Two or three suits have at least begun to raise some questions if not give the
answers. Many of you probably know about the case of Hobson v. Hansen in the Dis-
trict of Columbia. This was a follow-up suit to fully implement the requirements of
the Supreme Court decision in 1954 for complete desegregation of the public schools.
The court, looking realistically at the situation in Washington, D. C., could see that
nothing very practical in the way of desegregation is going to be accomplished any
more within the District of Columbia. The school population in the District of Colum-
bia is approximately ninety-three percent black at present.

However, the court had a lot of interesting things to say about what equality
ought to be required within a school district. It threw out the notion of a token con-
cept of equality and suggested that if you can’t produce basic racial integration within
the District of Columbia, you must see that all school children receive a meaningful
equal education. Education must be equal in terms of such things as how much money
is spent per pupil in the schools, what kind of facilities each school has, and the
teachers’ salarics. The court was also very hard on the track system as administered in
the District of Columbia. Lots of very thorny and difficult and revolutionary legal
theories came out of that case.

Whether they will be applied widely in other achool districts we have yet to see.
We might as well face the fact that the drift of judicial opinion and the law in this
aces {8 to require mote and moce rigorous notions of basic equality within a school
district in every possible facet of the educational process.

The educational process is considered more broadly in the case that was filed in
the Federal Courts last year in the State of Illinois, McGinnis v. Shapiro, This case
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raised the question of whether schocl financing schemes deny equal opportunity to
those students who are located in districts where a relatively small amount is spent
per pupil on the educational process. The theory of the case is that education is essen-
tially a state, rather than a local function. There is good constitutional basis for that
principle throughout the United States. In Ohio our public educational system is set
up under the State Constitution and is the responsibility of the State Legislature, not
the local school district. The local school district is just a convenient way of delegating
the authority of the State. The theory of the McGinnis case was that since the State
Government is responsible for public education throughout the state, it must account

’ for the fact that only $400 per pupil is spent in some parts and over $1,000 per pupil

is spent in other parts. Isn't that difference an obvious denial of equal educational
opportunity on the part of the state? This is probably a sound theory, but it just
didn't win in that particular case. Surely it's obvious that $1,000 compared to $400 is
a gross inequality, but what are you going to do about it, short of having the State
take over the whole process and have direct taxing and funding by the State rather
than by the local school district? It seemed to the Court that that echere was imprac-
tical. The Court was also not entitely convinced that abeolute cash equality was re.
quired by the Constitution. I think the Court suspected that maybe equal »ducational
opportunity is a more profound issue than just how much money is spent per pupil. I
am sure the Court is right on that. Anyway that case never got anywhere and the
denial of the suit was affirmed by the U. S, Supreme Court and that is the end of that

case.

However, theee are others waiting in the wings. They will be more sophisticated
suits based on some of the same peinciples. As long as the State is responsible for edu-
cating all pupils then the obvious inequalities must be remedied one way or another. 1
suspect we are going 1o get some courts doing something about it in the months, or at

least the years ahead.

One other area of litigation that has ceally gotten nowhere and may also have

rome implications is the litigation that arose over the Ocean Hill-Brownsville fracus in
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New York City. This is the area of community control and school decentralization. A
suit was brought there on Lehalf of the Ocean Hill-Brownsville group against the State
of New York and the School District. It was argued thal there was a positive duty to
decentralize the schools and provide for community control because that was the only
way one could get educational opportunity for slum children. It was a denial of equal
peotection not to have decentralized and community controlled schools. The court
rejected that principle but it gives you some notion of the kinds of theories and argu-

ments that are now being pressed on the courts.



THE IMPACT OF LEGAL AID PROGRAMS
FOR THE POOR ON THE OPERATION OF PUBLIC
SCHOOL DISTRICTS IN THE UNITED STATES
by
Thomas A. Shannon
Schools Attorney, San Diego Unified School District
and
Legal Counsel, California Association cf School Administrators

In August, 1964, the Economic Opportunity Act became law in the United
States. It included, among other provisions, a section establishing the “community-
action-program" approach to dealing with the problems of poverty. This approach was
characterized by an all-out attack in the focal communily against poverly. The law
contemplated that sl of the resources of the local community were to be brought to
bear to help eradicate the plight of the poor. The generalship of this part of the “war
on poverty” was Lo be shared by poor persons who also were supposed to be involved
in the actual carrying out of the projects. Under the law, the “cominunity action pro-
gram” projects were financed mainly by federal funds administered by the newly
created United States Office of Economic Opportunity.

One of these “community action programs” slated Lo receive substantial federal
funding as part of the frontal aseault on puverty in our nation was the legal services
program. The rules for the establishment of the “community action program” of legal
services were clearly set forth in a talk by Theodote M. Berry, Director of the Com.
munity Action Program of the Office of Economic Opportunity to a meeting in Wash.
ington, D.C. in June, 1965, of 500 lawyers and other persons involved in legal aid
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work throughout the country.! This meeting haa beeis called by the Attorney General
of the United States and the Director of the Office of Economic Opportunity to dis-
cuss the role of the lawyer in the implementation of the Economic Opportunity Act.

The rules for “community action program” legal gervices were:

1. The poor should receive legal services equivalent to
that received by persons who can afford to pay lawyer’s fees:

2. Legal representation of the poor should be aggressive
and dedicated in nature;

3. The legal services program should be as independent
of outside influence as possible;

4. The legal services program should be willing 2nd free
to handle the moet controversial cases;

5. The legal services program should be broadly repre-
sentative of the community and the groups to be served
should be partners in the control and operation ¢f the pro-

gram.

Within the framework of these rules, Mr. Berry eaid that the ““community action
program™ legal services program should provide a full range of service, He specifically
identified:

. » government abuses whether they involve welfare,
the school system or public bousing.z {cmphasis added)

a8 an integral part of the “full range of services" to be offered by Office of Economic
Opportunity financed lawyering. It is to the second part of that triumvirate which this
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paper is addressed.

The federally funded legal services program operated under the Economic Op-
portunity Act has been in existence just over five years. The question which arises is:
What has been the impact of these legal aid programs for the poor on the operation of
public school districts in the United States? To answer that question adequately it is
necessary to look briefly at the history of the lega! aid program for indigent persons in
the United States. Since the quest.ion is framed, as a practical matter, exclusively in
terms of the civil law, we will not concern ourselves with attempts to provide legal de-

fense for the poor in criminal law matters.

Legal aid programs providing legal counsel and representation in civil matters for
persons who were financially unable to retain an altorney have a long, rich history in
the United States. Characteristically, it was a charitable services activity wholly funded
by contributions from the local community. Typically, the local organized bar, and
wives of local lawyers, provided the leadership in money-raising efforts to finance the
legal aid program. The local bar also provided a reservoir of public spirited lawyers
who would accept indigent clicnts on a volunteer, no-fee basis. These lawyers usually
were the younger members of the bar who not only had more time because of theit
relatively small practice in their early years to devote to legal aid referral clients but
also because they were eager to develop the broadest possible expericnce in the general

peactice of law.

Legal aid funds and the time of volunteer attorneys were very limited. These two
factors, in combination with the prevailing view that legal aid societies generally
limit their Yegal assistance offerings to persons who had legal problems which could be

solved at the trial court level, severcly restricted the nature of the lawyers’ caseloads in

legal aid socicties. Some areas of the civil law, such as matrimonial cases, were entirely
excluded from legal aid programs unless there were compelling reacons, such as the
danger of injury to a wife who could not get a restraining order to keep a derelict hus-

band away, to change the general policy.

ERIC 8
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Moreover, a dominant factor in the establishment of policy governing legal aid
programs was the local bar, which usually was conservative in nature and, thezefore,
exceedingly loathe to visualize the legal aid program as anything more than a defensive
legal charity. That is, legal aid was structured to provide immediate legal solutions for
worthy persons caught up in identifiable legal snares. Since it is improper for a lawyer
to advertise, the legal aid program was not well known among the poor, who were the
very persons it was supposed to assist. And, finally, the definition of the level of pov-

erty a prospective client must have sunk in order to qualify for legal aid was very low.

The picture that emerges of the typical legal aid program for the poor in the
large cities of the United States prior to 1964 is a small law office staffed by one or
just a few lawyers who practiced under severe limitations in the freedom of choosing
clients and in the methods of representing them before administrative or legislative
bodies and at the appellate court level. The Economic Opportunity Act of 1964
changed the picture drastically by pumping millions upon millions of dollars into free
legal aid services for the poor and requiring that at least a portion of that money be

spent on “law reform™ activities,

Legal aid societies throughout the United States were placed in a dilemma in
1964 by the Economic Opportunity Act. If they applied for federal funds as a com-
nunity action program to combat poverty by providing legal services to the poor, they
had to change their philosophies and methods of operation drastically. That is, if their
applications for federal funding under the Economic Opportunity Act were to be
approved, they must take action to involve the poor on their boards of directors, agrce
to aggressively reprceent the poor in cven the most controversial cases, employ poor
people wherever possible, act more independently of * outside influcnces,” establish a
mote liberalized definition of what constitutes “poverty” in order to qualify for free
legal 2id, and do a much better job of acquainting the poor with the frce legal aid ser-
vices available under the legal aid program. In return for assurances that these con.
ditions would be tatisfied, a legal aid eociety could profoundly expand its program of
legal assistance o tie poor. The altcrnative to the acceptance of these conditions by
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the established legal aid societies was the creation of a new organization in the local
community designed to provice free legal services as a ““community action program™

component under the Economic Opportunity Act.

Communities differed in their responses to the carrot of federal funds held be-
fore them by the Economic Opportunity Act of 1964. In some cilties, the legal aid
society became the “communily action program™ legal aid projcct, in other cities the
legal aid socielies refused to alter their historic policies and new agencies were born to
carry out the ‘‘community action program legal services, and in yet other cities, legal
aid socielies shared “‘community action program” funds under the Economic Oppor-
tunity Act of 1964 with newly created legal setvice agencies.

Regardless of whether the legal services funded by the Economic Opportunity
Act of 1964 are provided at the local levi] by olddine, established legal aid societies or

by newly created agencies, a significant part of their program is “law reform.’

Under the “community action program™ approach of the Economic Oppor-
tunity Act of 1964, for legal aid to the poor, the term “law reform”’ means thal, in
addition to handling the usual types of legal problems, the legal aid society also should
carefully select for epecial treatment those unusual cases which, if resolved in favor of
the legal aid client, could have a significant impact on the lives of the poor. These
“unusual” cases should have community-wide significance, and would include:

« » such matters aa lest case litigation, the reforming
of administrative agency practices, the development of eco-
nomic programs, ot the representation of groups (of poot
people)3

That “law reform is the thing” under the Economic Opportunity Act of 1964 is
iltustrated in the conditioning of EOA federal fund grants to legal aid agencies on the
development by such agencies of a definite plan which:
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- - should include a list of the issues that the program
feels have faw reform significance, and indication of the rela-
tive importance of each of these issues, the intended strategy
for handling each of these issues, and the priority to be set
between the handling of these iscues and the handling of
divorce and other routine cases. A checklist should also be
developed for the ease of the staff so that they will immedi-
ately recognize the law reform issues. Finally, the program
must develop a plan for using volunteer lawyers to gssist in

law reform. . 4

The object of “law reform” is to remake the law in such a way that the civil and
human rights of poor people are given a full and fair consideration and to prevent the
law from being a tool of oppression and thwarting the socially desireable aspirations of
poor people to share more fully in the materis) rewsrds of personal industry and
productivity. It is a commonly known fact that seeking education is the single most
important endezvor for poor people who are attempting to better themsc!ves. It is
perhaps belaborirg the point to state that education is of rignificant “community-
wide significance” to the poor. Since the poor people of today depend primarily on
the public .chools for their education, and the public schools are administered under
state laws and local school board rules and regulations, it is hardly surpeising that the
local public school would be a natural target for “law reform.”

To determine the extent to which “law reform™ by federally financed legal aid
agencies has affected the operation of local public schools, 1 wrote to the directors of
more than eighty lcgal aid entities throughout the United States |ast August asking
them about their interaction with the local public schools of their communities. Over
fifty responses were received. In a significant number of cases, there had been consid-
erable dealings with the focal public echools o the part of legal aid entities in our
nation. The atess in which local publc schools and legal aid agencies dealt with each
othce may be divided into at least nine separate areas:

]
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1. student discipline;

2. use of fcderal funds by local public schools;
3. school bus transportation;

4. racial integration of pupils;

5. school district organization and management;
6. school tuition;

7. application of the “‘one-man, one vote” principle;

8. state aid to local public schools,

9. educational activities about the law.

Let us consider some representative examples of cases under each one of these

categories:

STUDENT DISCIPLINE

Probably the most numerous interchanges between the local public schools and
legal aid agencies involve the discipline of pupils. School administrators and teachers
are very concerned about their capacity to control discipline in the schools. They view
themselves generally as sound people who are specially equipped by professional train:
ing and specially licensed by State law to mete out punishment to errant pupils as their

discretion tells them is appropriat~ to maintain control over the situation. They look

upon themselves as “second parents” of pupils and believe that o be successful they
need the widest possible flexibility in dealing with their pupils who may be discipli-
plinary problems. They tend to view any attempts either to limil their exetcise of
reasonable disceetion in punishing pupils or to formalize their approach to the ivisbe-
having pupil through the application of ajudicial concept like “due process™ es efforts
which frustrate them in maintaining good order and discipline in the schools. As vatid
as this viewpoint may be, the fact is that the law is changing. And this change is work-
ing to erode the power of echool administrators and teachers over their young
chuges.s This fact has not gone unnoticed by legal aid lawyers who, in the epirit of
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“law reform” are conlinually attempting to expand the rights which the law would
recognize that children have with the resultant narrowing of authority of schoal
people. An example of this kind of cuse is Anderson v. Independent School District
No. 281. This matter was recently considered by the Hennepin County, Minnesota,

District Court as a result of a lawsnit filed by the Minncapolis Legal Aid Society.

In that case, the plaintif’ was a sixtecn year old high school student who was
suspended from school on January 10, 1969, for allegedly having committed the
“offense of smoking.” In the complaint for injuctive relied, the attorneys for the
Minneapolis Legal Aid Society cluimed that (1) their client hed a right to a hearing on
bis suspen-ion under the due procss clause of the Fourteenth Amendment to the b.S.
Constitution, (2) the “no smoking” rule was only sporadically enforced by school
authorities and that the selective enforcement of the rule against young Anderson was
a denia) of the equal protection of taws, (3) the punichment meted out to young
Anderson was “grossly disproportionate to the offense,” (4) a school district is “pre-
cluded from issuing regulations that would deny the statutorily guaranteed right toa
frce public education for trifling offenses,”™ and, (5) effectively, the only valid test for
the adoplion and enforcement of a rule regulating pupil conduct is class disruption o1
undermining of discipline in the schools. The District Court ordered that young

Anderson be reinstated and the school district has appealed the decision.

In New York City, in Knight v. Board of Educal‘ion,6 the “Community Action
for Legal Services, Inc.,” brought a lawsuil in the U. S. District Court for the Eastern
District of New York in 1969 which resulted in the reinstatement in school of a large
number of suspended students. And in San Francisco in December, 1907, a fedcrally
funded legal aid agency represented a pupil who had been suspended from school as a
resull of having been arrested on suspicion of throwing a fire bomb in a school hall-
way. The pupil claimed he should have had a hearing before his suspension from
school, The California Supreme Court denicd a petition for a hearing and the school
district’s action of suspension was allowed to stand.” The question of whether or not a

student who s the subject of disciplinary proccedings in a public school is entitled to a
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hearing probably is not settled o the satisfaction of all lawyers in California.”® The
“Alamneda County Legal Aid Society™ filed suit in January, 1969, to require the Gak-
land city public schools to hold “proceedurally adequate hearings’ in pupil discipli-

nary cases.

Notwithstanding the actual litigation which occurs in the arca of pupil discipline.
most of the efforts of legal aid agencies in dealing with school authorities in pupil
discipline matters involve out-of-court negotiations with schoo! officials or z2ppear-
ances at suspension hearings. It is the unusua) case that gocs into Court. Probably,
evesy legal aid agency in the nation has had such informal dealings with local publie

school officials, ranging from “excessive suspcnsions,” which, when such practicce:

.. has been called to the attention of school autho-

rities, it has been terminated '\mmcdiatcly.a

to school authorities in a poverty area junior high school with a high pupil drop-out
rate:

. . .going overboard in their disciplinary measures.?

1tis indeed a new cra when school children who are the subject of disciplinary
action in a school become represented by attorneys. Part of the reason was cloquenuly
expressed in Brown v. Board of Education, 347 U. S. 483 (1954) 2t p. 493:

Today, education is perhaps the most important
function of state and local governments, . .It is the very
foundation of good citizenship. Today, it is the principat
instrument in awakening the child to cultural velues in pre-
paring him for later professional training and in helping him
to adjust normally to his enviorntaent. In these days it is

doubtful that any chitd may reasonably be expeeted to
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succeed in life if he is denied the opportunity of an education.

But the other part of that reason is attributable in great measure to the ex-

panded cervices of federally financed legal aid services to the poor.

1.
USE OF FEDERAL FUNDS BY LOCAL.
PUBLIC SCHOOLS

The U. S. Government has provided millions of dollars in federl aid to local
school districts to pay for the special educational needs of children from poverty
families. Title 1 of the Elementary and Secondary Education Act of 1965 specifically
recognizes the special educational needs of children of low income families and pro-

vides money:

.+ . to expand and improve their educatiotal programs
by various means ... which contribute particularly to meeting

the special educational needs of educationally deprived child-
10
ren.

Specific guidelines are established to assist local schools in determing who the poor
people are who are cnfitled to educational assistance under the faw. These guidelines
are somewhat subjective, howcver, and their epplication in local school districts is com-
plicated by neighborhood groupings and census tract data. The “Alaska Legal Services
Corporation” in Anchorage, convinced that:

many school districts throughout the country have
sbused the Title 1 (Elementary and Secondary Education Act
of 1965} progtam due to their desite to cmploy the funds to
offset local expenses rather than to fight the adverse educat-

ional effects of povcdy.”

55

60



O

ERIC

Aruitoxt provided by Eic:

UPSURGE AND UPHEAVAL IN SCHOOL LAW

helped induce the local school district to change its plans for the expenditures of such

funds in a “substantial™ wsy.

In St. Paul, Minncsota, the 'Legal Assistance of Ramsey County, Inc.,” assigned

one of its staff attorneys Lo work with school districts in Ramsey County:
: 12
... toimplement a free hot lunch program

under the federally financed school lunch program. One of the principal efforts of

this legal aid altorney was:

.. working out procedures (with school district person-
nel) to insure that the students participating in the program
would not be treated differently than the students who were

able to purchase hot lunches.

Two lawsuits in the area of pupil lunches under federal legislation, one against
the Kansas City, Kansas, School District No. 500 and the other against the Detroit,
Michigan, city school district were recently filed by Ronald F. Pollack, Staff Attorney
of the “Center on Social Welfarc Policy and Law,” New York, New \'ork.” These
lawsuits, filed in the federal courts, sought declaratory and injuctive relief to enable

“needy school children™”:

. . . to receive their school lunch entitlements in confor-
mity wilh Federal constitutional, statutory, and regulatory

law.

Essentislly, the complaints fiied in both cases ellege that poor children who are
pupils of the defendzant school districts are entitled to free lunches under the federal
lunch program without having to work for them as a student cafei:ria worker and

regardless of whether or not they live in a minimelly defired target area of poverty.
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The “free lunch” lawsuit also is being contemplated by the “Law Reform Unit-
Legal Services Program” of Baltimorse, Mary!and.ls The “Adanta Legal Aid Society,
Inc.,” fulfilled a watchdog function on its two local school districts (Atlanta and
Fulton Counties) concerning their implementation of the federal school lunch program
and:

. concluded, fortunately, that both school districts’

plans do vomply with federal problems.m

Instead of going to court, the “Economic Opportunity Legal Services Progam, Inc.,”
of Miami, Florida, appcared before the Dade County school board on several occa-
sions. As a result of efforts by the legal aid attorneys, the “Dade County Board of

Public Instruction” took two significant actions:

1. the application form was simplified to etiminate irrele-

vant and embarrasing questions, and

2. qualifications for the program and objective standard-
of administration were made unifonn on a county-wide

basis.]7

Not content with this, the legal aid attorneys are pressing the “Board of Public (n-
struction™ to strengthen its procedures for administering the federal free lunch pro.
gram to irsure that afl children quatificd to receive pro, am benefits actually seccive

them.

The theory underlying the school lunch lawsuits is not only that poor children
have a legal right 1o such lunches but that proper nutrition is indispensable ta the
successful learnin, process. The legal aid agencies, on behalf of their poverty dlients,
are striving for acceptance by local public officials of responsibility for insuring that,

at least while the children are st school, all children receive the benefit of a good dict.
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HL.
SCHOOL BUS TRANSPORTATION

In an interesting case involving school bus transpottation of Indian pupils whose
parents could qualify for legal aid from the San Diego County Legal Aid Society, Inc.,
California, the legal aid society filed a legal action against a county school district./8
The purpose of the lawsuit was to require the Escondido, California, Union High
School District Lo provide school hus service between the Rincon Indian Reservation
and the | al high school. The legal theory was that failure to provide school bus trans-
portation deprived the Rincon Indian children from receiving equal opportunity in ed-
ucation. Thc school district subsequently made provision of transporting the Rincon
Indian children between the reservation and the high school and the lawsuit never

pursued.
The “Legal Assistant of Ramsey County, inc.,” is now considering a lawsuit:

... which would involve the denial Lo students livingin
St. Paul of any form of free public transportation which is
available Lo out-of-state students./8

The subject of transporting children to and {rom school is certainly a matter of
considerable significance to the community. Therefore, it qualifies easily as an inno-

vative “law reform™ activity of a legat aid society which affects the local public schools.

V.
RACIAL INTEGRATION OF PUPILS

A lawsuit secking to esiablish racial balance among the pupils of an elementary
school in the Richmond, California, public school district was filed oa October 16,
1909, by the “Contra Costa 1., Serv, = Foundation."? Three of the five school

board members of the Richmond puhtic school district voted not to answer the

8
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complaint. The trial court then aceepted all the allegations in the legal aid zoeiely s

complaint as true and:

- - ordered the school board to desegregate the schoul
that is the subject of this action and 10 adopt a proposed plan

of desegregation which was to be filed with the Court within
thirty (30) days. . .20

Thus, a Jegal aid sociely was the attorney in a legal action which produced the first
judical order requiring a local public school district in California to develop and im-
plement a pupil racial desegregation plan. However, it should be noted that the pupil
desegregation plan was later changed from its origianal format and such change was
approved by the Contra Costa County Superior Court, Without hesitation, the “Contra
Cosla Legal Services Foundation” promptly filed a petition for writ of mandate against

the Superior Court in the California Supreme Court. Thal action was filed in August,

1969, and is now pcnding.2’

In an imaginative twist to sehoo! pupil racial litigation, the “l.2gal Aid Socicty of
Albuquerque,” New Menico, filed a lawsuit against the New Mexico State Board of
Education amil the Albuquerque Board of Fducation recently an belalf of Mevican-
Amcrican poor pcoplc.22 This federal court action secks a mandatory injuction dircct-
ing the New Mexico public schools:

-+« lo provide instruction in Spanish history, language
and cuhture on a basis of equality with American history,
language (English) and culture.?3

Additionally, the suit also sceks relief from alleged discriminatory practic.s, including
“ability grouping™ of pupils by tests which are not designed for Mexican-Amcrican
children, rules improperly inhibiting frecdom of speech and the right of asscmbly of

Mexican-American children and stationing police and other law enforcement officials
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in large numbers in and around pukiic schools where Mexican-American children are

cnrolled.

Thus, the legal aid agencics now qualify as contenders in scusitive areas of “law

reforny”

vancement of Colored People’ and the “American Civil Liberties Union.” The big dif-

ference, of course, is that federal funds finance the legal aid agencies.

V.
SCHOOL DISTRICT ORGANIZATION
AND MANAGEMENT

In his letter of August 13, 1969.24 in response to my letter of August 1, 1969,
inquiring about his legal aid agency’s interaction with local public schools, John De-
Witt Gregory, Counsel of the “Community Action for Legal Services, Inc.,” of New
York City, declared:

During the (recent) schoof strike (in New York City), which
lasted scveral wecks, many of our (legal aid ncighborhood)
offices acted as counsel to community groups which sought te
re-open their schools. Several injunctive actions were brought
in state court lo prevent striking officials froin interfering
with those teachers who wanted to return to sck»ol. A similar
federal action was also brought, Rodrigues r. Skear, 293 F.
Supp. 1013 (S.D.N.Y, 1968) . . . (The strike ended belore
most of the cases were decided.) | should add that in scveral
communitics our offices continue 1o act as counscl to neigh-

borhood parent associations.

In an attempt to foster our clients’ intercst in community con-

trol of schools we recently cooperated in litigation challenging

with old-line law reformers such as the “Nation«) Association for the Ad-
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the establishment of a new centralized Board of Education
for the City. (Oliver v. Board of Education, -—— F, Supp.
————(S.D.N.Y., 1909). . .. Finally, you may be interested in
McMillan v. Board of FEducation, ———-F. Supp. ———-
(S.D.N.Y., 1969) a federal case in which we seek adequate
schooling for brain injured children who cannot afford private

schools,

In anoiher case filed by a legal aid socicty which touches on a vital neive in the
management of the public schools, the “Legal Aid Society of Alamenda County™ sucd
the Oukland, California, City Board of Education in an cffort to prevent the Board
from hiring a certain person as Superintendent of Schools.% The complaint claimed
that the school board failed to comply with the procedures it had set up itself for the
selection of the new Superintendent and that the school board had failed to keep the
public informed of its deliberations concerning the selection of the new Superinten-
dent. The lawsuit, however, was aborted when the new Superintendent-disignate who
had becn the center of this legal storm withdrew himiself as a candidate for the super-

intendency.26

These cases reveal the unsettled nature of virtually every aspect of public school
organization which touches upon the control of loca) public educalion. A nationwide
contest for control of the public schools i underway - and the legal aid agencies have
aligned themselves on the side of the poor parent of the poor child in the poor com-

munity.

Vi
SCHOOL TUITION

In a unique contact with the local public schools, Ray A, Shaffor, General Coun-
sel ~f the “Indianapolis iegal Aid Society, Inc.,"" said in a letter dated August 25,
1969:
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Our greatest, perhaps exclusive, activities in this area is in situ-

ations where a child of school age is living with someone other

than his natural parents. In such cases the school anthorities

require that the person with whom the child lives pay tuition
; for the chiid’s attendznce in school unless they have been
} appointed by a court the legal guardian of the child. In a pro-
per case our office assists in this guardianship proceeding. A
real hardship exists in a situation where the child'’s parents are
living in the same city but in a different schiool district from
the one in which the child lives. In many cases the natural
parents cannot care for the child and places hini with a-friend
or relative usually for economic reasons. In such a situation
Indiana law will not permit a guardian of the child. In such
cases the child must retum to his natural parents or someone

has to pay tuition.

This activity is in the vein of classic legal aid assistance. Effectively, it assists a
poor person to hecome the legal guardian of a child to aveid payment of tuition for
the child te 2*tend school. It nicely illustrates the traditional legal aid socicty approach
which is highly pragmatic and cffective from the viewpoint of the individual client. On
the other hand, the “law reform™ approach would be to camestly seck through exhaus-
tive legal research a basis for a legal challenge to the Indiana school tustion statute and,

onee found, to vigoromsly press a test ease attacking the statute’s validity.

VII.
APPLICATION OF THE ““ONE-MAN,
ONE-VOTE" RULE TO SCHOOL
BOND ELECTIONS

The Constitutions of some States require more than a simple majority “YES™

vote at a school district election to approve the issuance of school bonds, In California,
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the stale conslitutional requirement is 66 2/3% “YES™ vote of the voters actually vot-
ing. The “Legal Aid Society of San Diego County, Inc.,” is in the process of Lringing a

. TR N T AT re N~

lawsuit to force 2 change in the 66 2/3% requirement to a simple majority of the
voters voting. This lawsuit does not represent the “bresking of new ground.” In fact, it
is a carbon copy of lawsuits filed elsewhere which have had the common aim of pes-
mitting schoo) districts and other local government entities Lo issue bonds upon major-
ity vote of those voting, rather than stacking the voting deck in such & way that one
“NO” vote i- cquivalent to two “YES” votes.27 The San Diego lawsuit will attempt to
obtain legal aj jroval of a $35,000,000 school bond issue to rehabiilate schools built
Lefore 1933 that are graded “unsafe” in their capacity 1o withstand earthquakes which
“failed” to pass becuse it only rcceived 52%, rather than the required 66 2/3%, of the
popular vote at an election held November 4, 1969,

Viil.
STATE AID TO LOCAL
PUBLIC SCHOOLS

In the fall of 1968, the “Western Cent.. on Law and Poverty " operating out of
the University of Southern California and funded principally by the Office of
Ecenomic Opportunity, Lrought suit in the Los Angeles Supcrior Court to force the
State of California to provide for a substantially equal allocation of “resources” per
student to all the public school districts of the state.2® This lawsuit does not scek
equal statewide apportionment of tax money, because it recognizes that more money
must be spent in some urban areas than in suburban or rural areas. The lawsuit would

not penalize rich school districts, rather its objective is to insure that the educalional

program offered in the poorer areas is comparable 1o that available to youngsters in
the nioce affluent areas.

In St. Paul, Minnesota, the “Legal Assistant of Ramsey County, Inc., “ia con-
sidering litigation which:
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. would tesi the distribution formula of educational
aids under which inner-city schools do not receive benefits
cotnparable to schools in the more affluent areas 29

The legal aid agencies represent only one of the many organizations active in the
school finance position. A major difference between the legal aid agencics and the
other gre ps, however, is that the legal aid agency, as an organization has no official
position on school finance--but it does have clients it represents who have strong inter-

ests in quality public education for th= poor.

1X.
EDUCATIONAL ACTIVITIES
ABOUT THE LAW

Sargent Shriver, then Director of the Office of Economic Opportunity, said in
1965 during the embryo stages of the federally financed legal services program:

.. . The (legal assistance) programs we wish to finance
should be designed locally, by local people, to respond to local
nceds. This insistence has already yiclded a varicty of appro-
achrs: {for exainple) Yegal education by lawycrs for high schoot

teachers and gutdance cou nsellors.3¢

The legal cducation programs conducted by legal eid agencies since 1964 have
been recognized as an outstanding contribution by alt segments of the community.
These programs exist in .ome form or another in virtually every legal aid agency in the
naticn and invariably are the “pride” of every legal aid Chief Counsch. The programs
range from condueting regular ncighborhood scminare about such practical “gut”
issucs as the rights of persons whose property or wages are attached, whose autotno-
biles are repossessed, or who are evigted from their homes to teaching children about

the nule of law to develop respect for the manner in which our society governs itself 3
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In conclusion, the whole gamut of Jegal aid activities in the United States indi-
cate that the legal aid lawyer is having a profound impact upon the operation of the
public schools by articulating the hopes, aspirations, and demands of the poor for
what they econceive to be hetter educational opportunities. The effectiveness of the
work of the legal aid agencies with the public schools cannot be measured only by the
number of lawsuits filed. In fact, some legal aid agencics eschew filing lawsuits except
as a desperate last resort. This attitude wus cogently expressed by Frank B. Gorski,
Chief Attorney, “Essex County Legal Aid Assoeiation,” Newark, New Jersey, when
he said:

In the main . .., the dominant reliance for law reform in
education or the adininistrative operation, falls into the paoliti-
cal arena where the normal give and take bargaining, mutual
goodwill of parties involved, and a modicum of sanity, all play

an important parl.32

In its in-court or out-of-court representation of its elients in controversial “law
reform” matlers, the legal aid agency is not without **s stern critics. And this is to be
expected. As the Santa Clara County, California, Bar Association inagazine In Brief
remarked in an editorial corinenting on the urubrage certain members of the Bar
tock at a cartoon jibing the local legal aid agency which had appeared in an catlier
edition of In Brief:

What we take exception to is the implication that, because of
the lofty purpose, the awsomeness of the need or the dedica-
tion of the individuals involved, this enterprise (logal aid
agency) is somehow beyond the pale of a particular hrand of

133

criticism or commen

As the lcgal aid agency in the United States matures as & “law reformer,” it will

inevitably gather storms of eriticism about it in its relations with the public schools.
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The public discussion evoked about the “law reform™ activitics of legal aid agencies
will have real impact upon the future development of legal aid programs--and it seems
equally clear that the operation of the public schools will continue to be influenced by
the povert: clierts whom the legal aid agencies represent. The extent to which finan-
¢cing “law reform™ activities of legal aid agencies can be maintained at present or ex-
panded levels is the key issue. Without adequate financing, “law reform” activities con-
cerning the schools are difficult to manage by legal aid agencics.34 Since federal funds
are involved, the effect of the public discussion about the “law reform™ work of legal
aid agencies. will be a significant factor in determining the futurc impact of legal aid

agencies upon the operation of the loca) public sel. ols in America,
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THE LEGALITY OF SHARED TIME
by
Sam Duker
Professor of Education, Brooklyn College

Shared time or as it is sometimes called dual enrollment is a procedure by which
pupils regularly enrolled in a non-public school also enroll on a part-time Lasis in a
public school. It is not in any scnse to be confused with “released time” which is a pro-
cedure by which pupils are excused or dismissed from their public school classes in
order to receive sectarian religious instructions on premises away from the public
school. Not only are the purposes of shared time and of released time entirely dJif-
ferent but in the case of shared time the pupil receives cred:t for his work at the pub-
lic school which is transferred 1o his non-public school record or vice versa and

counted toward his graduation.

Various aspects of shared lime and of its many possible variations and mani-
festations have been discussed in two short books, in tour doctoral dissertations, and
in at least four masters’ theses. Since this is not the proper forum for the discussions
of the issues raised in these documents these writigs will be listed al the end of this
text and not summatiszed or reported on in this paper. While the lopic here dealt with
is not dependent on the material there contained, I will emphasize the usefulness of
the items referred to for anyone wishing 10 becorne more fully informed about aspects

of shared time other than its legality.

Shared time 8 not a new procedure nor has it ever been widely adopted although
through the past decade it is likely that between 50 and 100 thousand non-public
school pupils have participated lo some extent in shared time programs during cach
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schoo) year. Since it is not a recent development it is rather surprising that there is
such a dearth of case law concerning it. Actually there are only four appellate cases
coneerned with the concept and of these one deals with shared tiric only in the form
of dictum. There is alss a lower court decision on this subject which is cited in the
Table of Cases at the end of this paper. Unfortunately at the time of writing this paper
I have been unable to obtain a copy of the opinion in that cuse and am therefore not

able to include it in my analysis.

Aside from these four cases which I will shortly discuss, the sources {rom which
the legality of shared time may be determined consist of 1. opinions of State attorney
generals and of State Department of Education’s legal counsel and 2. opinions
expressed in law review articles and any other writings on the subject by persons of
varying degrees of authority. This paper will deal almost entirely with the first of thesc
sourccs as the second is somewhat ephemeral in any determination of the solution of
the problem at hand. The excellent discussion by P. Raymond Bartholomew of the
cntire question of Religion and the Public Schools which appeared in the Vanderbilt
Law Review in 1967 is however cited at the end of the Table of Cascs. It is highly
recommended to those wishing to pursue the subject of this paper further.

CASE LAW

Let us then first examine those court decisions which have dealt directly with

the legality of shared time [rocedures.

The firt of these cases is Commonwealth ex rel. Wehrle v. School Disirict of
Altoona et al. (Pa.) 88 A 481, (1913). In this case the attendance of a pupil regulasly
enrolled in a non-public school in manual training classcs at a public schiool was held 1o
be legal under the express provisions of a statute pretaining to such classcs. It was un-
equivocally stated that this statute did not constitute the giving of public school

money to ptivate of sectarian schools.
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For a long period of time this case was the only one dealing with shared time
and because of its concern with a rather specialized situation it was a rather weak reed

for the proponents of the legality of shared time to lean on.

Over half a century later in 1966 two cases concerned with the legality of shared
time were reported. The first of these was Morton v. Board of Education of the City of
Chicago 09 [1). App. 2d 38, 216 NE 2nd 305, (1966). Certiorari denicd ny the [llinois
Supreiie Ceurt in 1966. ‘

In this case an injunction was sought against an experimental dual enrodment or
shared time plan created by a Board of Education resolution and inplemented by
report of the General Superintendent of Schools. The resolution provided that pupils
living within the Joha F. Kennedy High School attendance arca and otherwise cligible
for full time enrollment migh attend that school on a part-time basis during the exper-
imental period from September 1965 to Junt 1969.

The plan was implemented in September 1965. Students took all their courses
at Kennedy H.S. except English, Social Studies, Music, and Art which they took at
“nearby” St. Paul High Schcol. The public high school diploma was to be based on

credits earned at both schools.

The challenge by the plaintiff wae based on the claim that the proccdure out.
lined above was 1. a violation of the Compulsory Attendance Law of the State of

Minois and 2. a violation of the Illinois and Federal Constitutional religion classes.

An appe.late court affirmed the lower court’s dismissal of the case. The decision
turned almost entirely on the wording of the state attendance law which is carefully
analyzed and thus construed to permit sharcd time. No mention was made of the
Constitutional objections excepl in the lasi paragraph of the opinion:

The program applies to all non-public educational institutions
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znd not to any religious group or groups and offers its benefits
to individual students on a purely voluntaiy basis upon appli-
cation by the parents and legal guardians of those children. As
stated in Pieree * . . . the child is not the mere creature of the
Stat.: . . ." the experimental dua! enrcllment fian adopted by

the Chi~ago school board is merely an attempt to find a better
method for the education of th: Chicago public school

children at the option of the parents or legal guardians of these
children.

In Special Dis.rict v. Wheeler, 408 S.W. 2d 67, (1900) the Missouri Supreme

Court reached a contrary conclusion on the facts of the particular case presented.

It was held that the use of public monies to send specch teachers, hired ang paid
by the public school district, into parochial schools for specch therapy was not for the
purpose of maintaining free public schools and that where the school district provided
speech therapy for parochial school children in buildings maintained by the school
district and parochial children who desired such therapy were released from school for
part of their regular six-hour day, such practice violated the Compulsory Attendance
Law of Missouri which requires each school child to attend school regularly for six

hours during a school day.

No opinion was expressed concerning the validity of curent practice when
varochial schoo! children were given speech therapy in the public school in addition to

their regular school day at the parochial scheol.

The court cited McVey v. Hawkins 364 Mo. 44, 258 S.W. 2d 927 in which it was
held that public school monies could not be used to transport pupils to and from
parachial schools. The court stated:

“The use of public school funds for the education of pupils in

3
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parochial schools is not for the purpose of maintaining public

schools.”

Tke court interpreted the compulsory attendance law regui ing six hours attend-
ance during a school day to mean attendance at one school 10t a1 several schools. The
court statcd that should the Legislature change these requirements the validity of such

changes would be passed on after such enactment.

There was a dissentin; opinicn which cited the 2farton case aid which disagreed

with the interpretation of the Missouri Attendance Law by the majority.

It muat be noted that this decision turns largely on the judicial interpretation of
a particular State statut2 rather than on the constitutional permissibility of the shared

time program of the kind presented in the Morton case.

Tlie Supreme Court of Wisconsin in State ex rel. Reynolds v. Nusbaum 17 Wis.
2d 148, decided in 1962, in a cass about echool bus transportation said in pa . al page
159-160:

Ve have also given consideration to whether the benefits, con-
ferred by ch. 648 upon parochial schools, differ in kind fron
the situation where parochial school pupils are permitted to
sttend certain specialited courses in the public schools. For
example, it has been brought 1o our attention that pupils of
certain parochial schools attend manual-training and domestic-
science classes in the public schools. These parochial schools
benefit in thal they ace saved the expense of providing the
specialized equipment required for such courses, and of secur-
ing teachers traincd to teach the same. However, let us assume
but aot decide that permitting children, who satisfy the age

and residence requirements, to sccure part of their educetion

74

. 79



.

ERICI

Aruitoxt provided by Eic

SHARED TIME

in the public schools, even though at the satnc time they may
be in attendance at parochial schools, does not violate sec. 18,
art. I, Wisconsin constitution. On this hypothesis it tight be
argued that permitting parochial schoo! children to take advan-
tage of transportation by public school bus, is a use of public
school facilities equivalent to atlendance at manual-treining
and dotnestic-science classes in the public schools. However,
the essential difference, from a constitutional standpoint, is
" at riding schoot buses is no* an educational ob;uctive of the
state in itself, but merely an instrumentality to bring the
pupils to the public schools where they will sccure a public
education. Under ch. 648, parochial school children are not to
be Lransportcd to the public schools for the purpose of receiv-
ing any public instruction; rather, such transportation is
mercly a converience to aseist them in attending a parochial

school.
Opinions of State Attorney Generals

We turn then from ease law to the opinions rendered by the attorney penerals
of the sevcral states. I nced not caution this audience about the tenuous authority of

such opinions.

Neverthelrss it is obvious that school practice is very decidedly affected by such

opinions,

A table at the end of this paper gives refercnces Lo the opinionarendcred by the

2ttomey gencrals in the several states.

Twenty (20) of the state attorney gencrals’ offices have not issued any opinion

of the legality or constitutionality of sharcd lime.

5
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Of the remaining thirty (30) states, in only 3, Nevada, New York, and Ohio,
were opinions issued officially finding the shared time concept in conflict with state
constitutional provisions. In the case of New York the opinion was issued by counsel

for the State Department of Education rather than by the attorney general.

In tweniy-one (21) states, attorney generals’ opinions were issued which un-
equivocally ruled that shared time was a legal and constitutional procedure. These
states are: Colorado, Conneeticut, Idaho, Indiana, Kansas, Kentucky, Michigan, Minne-
sota, Mississippi, Missovri (but see contra subsequent ruling by Missouri Supreme
Court in Special District v. Wheeler), New Jersey, North Dakota, Oklahomz, Oregon,
Pennsylvania, Sovth Dakota, Vermont, Washington, West Virginia, Wisconsin, and
Wyoming.

The attomey generals of six (6) states have declared that the use of shared time
procedures in the special classes involved was constitutionally unobjectionable but
did not generalize to all shared time proccdures. These states were California, Dela-
ware, lowa, Nebraska, Texas, and Utah.

Three (3) states, Arizona, Kansas, and South Dakota have rulings to the ¢/fect
that public school teachers may not constitutionally be permitted to go to non-public
parochial schools to teach. On the other hand, the Colorado attorney general ruled
that such teaching in a parochial school by a tcacher on the public school payrolt was
unobjectionable as long as he wes paid with Federal funds. Tl Kentucky attorney
general approved this practice .-a the provision that the teaching be under the sole jur.
isdiction and ¢ rvision of the public school authorities. Vermont’s attorney general

found such a practice unohjectionable.

While v.ve particular topic did not arise in most of the questions propounded to
the attorney generals, it was ruled in 8 states that while shared time was constitution-
ally permissible its implerientation in any particular situation was within the discre-

tion of the local school authorities. The Indiana opinion stressed the fact that this
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di~crelion was not to be abused. This point was not mentioned in the opinions rend-

cred in California, Idaho, lowa, Kansas, Minnesota, Washington, and Wyoming.

The allorney generals of Colorado, Missiz<i:pi, and Washingten ruled that public
schools could not legally receive state aid pro =c 'a or otherwise for shared time pupils.
The contrary eonclusion was reached in Delaware, Indiana, Kentucky, North Dakota,
Oregon, and Vermont. The question apparently has not becn raised in the remaining

slales.

In Delaware, Iowa, Minn: sota, South Dakota, and Vermont it was ruled that
shared time pupils were entitled to school transportation. The opinion of the fowa
attorney general steessed the point that such transpoctation did not include the trips

from one school to the other.

The summary that has just been given must be read and evalvatcd in light of the
fact that practically all the opinions rendered by the attorney generals were given in
response to specific questions addressed to them which were based on specific sets of
facts. TUis true that some of the opinions go beyond the specilic guestion butin gen-
eral there is a quite proper tendency to stick to the issue at hand. This of course limits
the degree 1o which it is possible to arrive at general conclusions from a reading of

thesc opinions.
Discussion

It is true that the cases cited and many of the opinions of attorney geneeals
hinge in large part on the interpretation of particular state etatutes felt lo be relevant
10 the issues sought to be resolved. Nevertheless the fundainental question of the
legality or the constilutionality of shared time procedurcs rests on the resolution of
the following question: Do shared lime procedures contravenc the provisicns of the
Establishment Clause of the First Amendment to the Constitution of the United

States?
77
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Whea this issue is squarely faced the attorney generals’ opinions invariably refer
to Cochran v. Louisiana (1930) 281 U.S. 3?20; McCol’um v. Board (1948) 333 U S.
203; Zorach v. Clausen (1952) 343 U.S. 306; Everson v. Board (1947) 320 US. 1;
and Board v. Allen (1968) 392 U.S. 236. I will not presuine to give any analysis of
these cases to this audience but I think that you will agree that the second question
that arises is: Does the concept of shared time 2mount to supporting or aiding a

religious institution?

The familiar arguments can be made for either side. On the one hand *ve have
the “child benefit theory” which despite some rather cavalier treatment by commen-
tators and by some state courts has never been repudiated by the Supreme Court of
the United Statcs. Some justification might well be found for the proposition that it
has indeed been strongthened by the Supteme Court decision in the Allen case.

On the other hand we have the view that shared time constitutes direct aid to
religion in contravention of the Constitution in that it relieves the parochial school of
the necessity of purchasing laboratory, gymnasium, and manual training equipment
and of hiring additional teachers to teach special subjects that under shared time
would be taught in the public school.

I have striven for objectivity in presenting this paper—it was nol my purpose to
present my personal views or my perscnal reasoning but rather to recount the present
status of the determination of the legality of shared time. I do not think that I am
departing from this objectivity when I point out that the shared time programs in
those few states, for example Kentucky and Vermont, which permit public school
teachers paid with tax funds to go into the parochial school to teach, sonietimes in a
classroom leased by the public achool authorities, may ultimately find it more diffi-
cult to sustain the constitulionality of such procedures than will the participants in
more conventional types of shared time procedures which involve the enrollment of
parochial school etudents on a part-time basis in certain public schoo! courses given at
the public school.
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Summary

H a nonpublic religiously sponsored ichool system is to survive in the United
States something will have to be done and.dcne rather saon. It is obviously a matter of
deeply felt beliefs whether or not it is desiralle to continue a school system other than

a publi: one.

Assuming but expressing no opinion one way or the other that it is desirable to
maintain such a systera, shared time is very obwiously one of the possible alternatives.
Dr. Henry M. Brickell in Nonpublic Education in Rhode Island: Alternatives for the
Future published last July has listed the pessible alternatives as follows:

1. Let the nonpublic schools contirue with their current limited

degree of public control and public support.

2. Pay a cash subsidy to nonpublic clementary and sccondary
echools or pupils, with the variou: degrees of suhsidy projected.

3. Supply additional services to noapublic schools at public ex-
pense, as by supplying teachers, specialis's, or materials, with

various degrees of subsidy project-d.

4. Make it convenient for nenpublic school pupiis to enroll part-
time in public schools to study selccted subjects, with various
propoi.dons of time and choices of st bjects projected.

5.  Modify public schools so that religiousinstruction can be given
regularly and conveniently by religious institutions, possibly in

or adjacent to the public schools.

6. Launch an elaborate ;;ublicly-supponed program of research,
79
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development, and experimentation in a search for new forms
of religious education which use modern communications
media and new patterns of personnel deployment. Search for
inventions which are powerful enough to replace current forms

.nd economical enough to survive with private support.

1 do not think that it detracts from the objective nature of this paper to say that

of these alternatives the most likely to escape condemnation of the courts as a viola-
tion of the Establishment Clause of the First Amendment is the fourth alternative
which I will repeat:

4. Make it convenient for nonpublic school pupils to enroll part.

time in public schools to study selected subjects, with various

proporlicns of time and choices of subjects projected.
Dr. Brickell makes the following comment about this alternative:

As Erickson (Professor Donald A. Erickson of the University
of Chicago) points out, this plan is a variant of the preceding

pl7:, inasmuch as it is simply a special method of extending
services to nonpublic schools at public expense. Rhode lsland
Catholics disagree on the merits of this plan. A majority of the
laymen are opposed while a majority of those in the religious
vocations are in favor. The acceptability of this plan probably
turns upon whether studrnts enrolled in two schools will
develop a “home base" in either school. This is particularly im-
portant for very young children. High scheol students may
lose their allegiance to their nonpublic school if the subjects
and activities they lake in public school happen to be more
attractive than the ones they take in their nonpublic school.

Acceptance of the plan also turns upon scheduling and how
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far students have to travel.

This p'an offers pupils the best of two worlds and makes it
casy [or the nonpublic school to limit its responsibility to
those subjects where there is a good reason 1o offer instruction
different from that in public schuols. It can make the most
efficient use of nonpublic funds by allowing them to be spent
directly on the subjects important to the sponsors of the non-
public school rather than causing them to operate a full-
fledged program simply in order to get access to pupils for two

or three high-priority subjects.

If I am correct in my assumption that shared time is one of the most likely solu-
tions 1o the present cdsis in nonpublic schools sponsared by religious organizations,
then the foregoing material on its constitutinnality shoula prove to be important and
hopefully of value to thuse charged with the responsibility of making decisions in this

area.
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Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
1dahc
filinois
Indiana
lowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missousi
Montana
Nebraska
Nevada
New Hampehire

Opinions of State Attorney Generals

x! 9/16/69

X 8/31/66

OAG 10/4/65

X 9/23/69

OAG 61/237 3/9/62

0AG 65-3883 8/9/65

DAG 9/3/65; OAG 9/24/65

OAG 9/3/65; 0AG 9/24/65

X 11/20/64

X 9/23/69

X9/17/69

0AG 12/7/65

X 9/12/66 (but see OAG 11/6/52 a..d OAG 3/12/35)

0AG (Unofficial) 4/28/64

OAG 11/4/65; OAG 4/14/66; OAG 4/27/67

0AG 6/24/65; OAG 1/6/69; OAG 8/11/69

OAG 68150 4/3/68; OAG 68-4238/12/68; OAG 68585 11/13/68.
X 9/16/69

OAG 10/22/642

X 9/17/69 (but sce VAG 3/23/64)

X 9/30/69

0AG 9/3/69

OAG 3727 12/5/44 (sce a's0 OAG's 12/8/47, 4/26/51 and 8/7/59.
OAG 1/6/69

QAG 104 2/15/63 (but see contra: Special District v. Wheeler.)

X 9/22/69

2425/65

OAG 278 11/15/65 (sce also OAG 11/5/65 and OAG 291 12/22/65).
X 9/19/69 (The Supteme Court of New Hamsphire has said that it will issue
an advisory opinion to the state legislature on the legality of shared time prior
to January 1970.)
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Opinions of State Attorney Generals

New Jersey OAG 1965 — No. 11/29/65
New Mexico X 11/23/64
New York Opindon 7/15/65 (State Educalion Department Counsel 7/22/65: $/24/69.)

North Carolina X 9/30/69
North Dakola OAG 3/11/66

Ohio OAG 65.10 1/25/65

Oklahoma OAG 5/14/62; OAG 65-163 3/24/65

Oregon OAG 4411, 4/1/59: OAG 5702, 9/16/63; OAG 6162, 7/29/66.
Pennsylvania -

Rhode ldand X 10/2/69
South Carolina X 9/23/69
South Dakola OAT 7/23/64

Tennessee X 9/29/69

Texas X 8/30/66 (but see OAG C-719, 7/8/66.)

Utsh OAG 63.066, 10/30/63 (sce also OAG 69001, 1/5/69.)

Vermont OAG No. 102, 6/16/66; OAG no. 104, 8/28/66; OAG No. 80, 3/3/69;
OAG No. 95, 3/3/69; OAG No. 198F, 6/12/69; OAG No. 289, 9/18/69.

Virgnia X 9/18/69 ’

Washington OAG 6364, No. 130. 12/12/64

West Virginia  OAG 9/8/68

Wisconsin OAG 550-124, 7/19/66 (sce also OAG 530.187, 1953,

Wyoming OAG 12/2/65

lAll States marked “X’' are stales in which the attomey general has not rendered any
opinion on the subject of shared time. The date following the “X" indicates the lastest date on
which this information was verified.
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THE LEGAL RIGHTS OF UNTENURED TEACHERS
By
Haskell C. Freedman
General Counsel
Massachusetts Teachers Association

Aboul three quarters of the states have tenure laws applicable to teachers.]
The remaining one quarter of the states have no tenure laws,

My remarks todey will rclate to all teachers not serving on tenure.

In discussing these rights I am not going to review the laws of the fifty states. I
suggest that these state laws relating to tenure and untenured teachers do vary. Some
states do grant non-tenure teachers some rights in connection with proposed sus-
pension and dismiseal, or both. For example, the laws of California, Connecticut and
Rhode lsland do provide varying degrees of procedural due process to non-tenure
teachers subject to suspension and dismiseal proceedinge.

Other states, such as Massachusetls, practice no procedural due process at all

to non-tenure telchen.z

The spirit of the Massachusetts laws relating to the right of non-tenure teachers
and of many other states is best exemplified in the following quotation from People v.
City of Chicago, 278 1l 318, 116 N.E. 158 (1917) where at page 325 the court stated:

“It is no infringement on the constitutionsl rights of
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anyone for the board to decline to employ him as a teacher in
the schools, and it is immaterial whetter the reason for the
refusal to employ him is becavss the applicant is married or
unmarried, is of fair complexion or dark, is or is not a member
of a trades union, or whether no reason is given for such
refusal. The hoard is not bound to give any reason for its

action.”
So, why this presentation?

Wi, Justice Fortas in the Gault3 Case involving the rights of a juvenile charged

with criminal offenses said:

*. . . ncither the Fourteenth Amendment nor the Bitl of
Righta is for adults alone” p. 10

And in the Pred? case, decided by the 5th Circuit Court of Appeats in 1969,
wiiich 1 will refer to later the Court said:

“Simply because teachers are on the public payroll does
not make them second class citizens in regard to their con-
stitutional rights.” p. 835

We know that the validity and spplication of a state law is subject to a basic re-
quirement in that it must not violate the provisions of the Federal Constitution, as

amended, induding the Bill of Rights.

In all cases it is the Federal Constitution and its interpretation by the Federal
judiciary whick controls state action.

Accordingly 1 am going to discue a few cases involving the application of the
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Federal Constitution—in particular—the Bill of Rights—the State laws relating to the

non-tenure teacher.

Many of you may be curious as to how the Constitution and the Bill of Rights
are brought into cases involving the rights of teacher—be it in the non-tenure area,

academic freedom or otherwise,

Well, they arc usually brought pursuant to the provisions of a federal law that
was passed by Congress in 1871

And that is Title 42 United States Code Section 1983 -known as the Civil Rights
Act of 1871. That law reads as follows:

“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or Territory,
subjects, or causes lo be subject, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured
in an action at law, suil in cquity, or other proper proceeding

for redress.”

One of the carly cases wherein a non-tenure teacher sought the protection of

the 1871 Civil Rights law against an unilateral discharge is Bomar v. Keyes, 162 F 2d
136 (1947),

In the Bomar case the non-tenure leacher was discharged because she exercised

her option to secve on a fedcral grand jury and did so for about four weeks.

She was discharged. She appealed to the Commissionet of Education in New
York and applied for reinstatement alleging that she had been discharged because of
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“displeasure with (her) assumption of jury duty.”

The commissioner dismissed her appeal upon the ground that she “had not

secured permanent tenure. Having been dismissed by the Bourd of Education during

her probationary period, euch dismissal is not subject to review.”

She then brought an action in the Supreme Court of the State of New York

against the commissioner and the board of education seeking reinstatement

She alleged that she had been “penalized for her proper and legal performance

of her duties and obligations of citizenship, including the assumption of jury duty.”

This petition was also dismissed on the same ground that the commissioner had

dismissed her appeal.

She then filed a complaint in the United States District Court, alleging a viola-
tion of the Civil Rights Act of 1871.

The U. S. District Court ruled against her and sustained the board of education’s

motion for a suinmary judgment.
She then appealed to the U. S. Circuit Court of Appeals.

Judge Le rncd Hand wrote the decision reversing the decision of the District

Court and remanded the case for trial.

Judge Hand ruled that the Civil Rights Act of 1871 applied to her case.

He found that if she was eolely discharged for the ground that she alleged was
the cause—that that dacision could not stand—and she was entiiled to a trial on the

questions raised by her.
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She had “an expectancy of continued employment” and could not be discharged
in violation of her constitutional rights—and accordingly a trial was necessary to deter-

mine the cause for her discharge.

In the Pred> case decided in 1969, the facts were as follows: A math teacher
and an English teacher in the Miami Dade County Junior College were each in the
thitd year of service and if reappointed would thereby have acquired tenure.

The Board of Public Instruction of Dade County, the governing board, denied
tenure to these teachers.

The teachers then filed a complaint in the United States District Court claiming
that they were denied ienure because of the activity of one teacher in the affairs of the
local teachers association and in the case of the other teacher by her advancement in

her classes of new demanda for campus freedom.

Tte teachers clamed that their denial of tenure for those reasons constituted a
denial of their constitutional rights under the First Amendment (rights of free speech
and association).

The United States District Court in the Southern District of Florida dismissed
the complaint viithout a trial and the teachers appealed to the Fifth Circuit Court of

Appeals.

The governing board argued before the Circuit Court that no one had aright 1o
public employment and hence relief should be denied and the District Court decision
be sustained.

The Circuit Court stated its opinion by saying:
“This is another monument to needless waste of lawyer

2%
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and Judge time and perhaps more itnportant, client money.
For now, 14 months later, the case must go back to start the
normal process of discovery leading to the production of facts
or the demonstrated lack of them on which, either before, or
after the conventicnal trial, the real nierits of the case will be

determined.” p. 852

The Circuit Court justified its decigion of reversal by quoting extensively from
decisions of the Supreme Court of the United Statzs.

In response ts the argument of the governing board that no one had a right to
public employment the court quoted:

*To state that a person does not have a constilutional
right to government employment is oaly to say that he must
comply with reasonable lawful and non-discriminatory terms

laid down by the proper authorities . . .”
Slochhower v. Board of Higher Education, 350 G.S. 551, 555 (1956).

', .. Constitutional protection does extend to the public
servant whose exclusion pursuant to a statute is patently arbi-

trary or discriminatory.”
Wiemann r. Updegroft, 344 U S. 183, 191, (1956).

“The theory that public employment which may be
denied altogether may be subjected to any conditions, regard-
lesa of how unreasonable, has been uziformly rejected.”

Key ‘shian v. Bocrd of Regents, 385 U.S. 569. 605-609 (1967).
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“The protections of the First Amendment have been
given special meaning when teachers have been involved.
Simply because teachers are on the public payroll does not

make them second class citizens in regard to their constitu-

tional rights.” p. 855.
Keyishian v. Board of Regents, 385 U.S.D. 589, 603.

“QOur nation is deeply committed to s:feguurding aca-

demic freedom.”
Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967).

“To impcse any strait jacket upon the intellectual
leaders in our colleges and universities would imperil the

future of our nation."
Keyishian v. Boar of Regents, 385 U.S. 589, 603 (1967).

“The vigilant protection of constitutional freedom is
no where more vital than in the community of American
Schoola.”

Shelton v. Tucker, 364 U.S. 479, 487.

The court then went on lo say:

“Equally urpersuasive is the argument that since there i
no constitutional right to public employment, school officials
only allowed these teacher contracts to expire—and thus they
cannot be liable for a violation of any rights protected by
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Sec. 1983.” p. 856.

‘... The right sought to he vindicated is mot a con-
tractusl one nor could it be since no right to reemployment
existed. What is at stake is the vindication of constitutional
rights-the right not to be punished by the state or to suffer
retaliation at its hand because a public employee persists in
the exuvrcise of first amendment rights. 856. (Emphasis sup-
plied)

The court then considered the basic question involved in this case. That is, may
the state constitutionally deny a state created status beczuse of First Amendment

aclivities of the teacher?

The court suggested that the answer was not clearly yes or no but rather in-
volved the balancing of interests.

The decision stated that in the Pickering6 and Tinker the Supremne Court did
state that there are limitations on speech both for teachers and students.

“Thse problem,” the court stated in quoting from Pickering “in any case is to
arrive at a balance between the interests of the teacher, as a citizen, in commenting
upon matters of public concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs through its employces™.
p. 857.

Again quoting from the Pickering decision the Court said:
“In order fur the state in the person of school officials
to justify prohibition of a particular expression of opinion
must be able to show that its action was caused by something
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more than a mere d=gire to avoid discomfort and unpleasant-
ness that always accompany an unpopular viewpoint. Certainly
where there is no finding and no showing that the expression
of the forbidden right would ‘materially and substantially
interfere with the requirements of appropriate discipline in the
operation of the school’ the prohibition cannot be sustained.”
p- 839.

Accordingly the decision of the District Court was reversed and the case was
remanded to the District Court for a trial to determine if the facts alleged by the

teachers were true

“For on the facts must rest the deter mination of
whether the denial of a continuing contract was (1) a refusal
for these actions in expression of ideus, thoughts or associa-
tion rather than permissible non-discriminatory professional
evaluation and, if so, (2) whether under the circumstances in
relation to the reasonable demands of a syctein of organized
responsible learning these actions were protected. On a finding
of (1) and (2) the remedy (3) might well slea d=pend on all of
the facts.” p. 859

Because many Massachusetts superintendents are here today—and because 1 per-
sonally participated in this case—I wil discuss the case of Lucia W. Dugan, 303 F.
Supp. 112 (1969).

David Lucia started the school yes. 1768-1969 s his third year of service in the
small town of Monson, in the western part of Massachusetts.

In the ordinary course of events if the school comniittee failed to notify him
onfor before April 15 of 1969 that he was not to be reemployed for the following year

Q 94
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he would thereby have acquired tenure.

Further it was then commonly understood, by those familiar with the Massa-
chusetts laws, that a non-tenure teacher such as Mr. Lucia had no rights or hardly

any rights.

It was then commonly thought—and [ frequently had advised school boards
when I had represented them in my earlier career—and later teaching—that a non-
tenure teacher was subject to unilateral, arbitrary suspension and dismissal, under
Massachusetts law.

W.ll, David Lucia reised a beard during the Christmas vacation. He appeared in
school when classes resumed on January 2 wearing his new facial adornment which

was neat in appearance.

He taught wearing his beard srom January 2 to January 17—and during that
time there wos no disruption of his classroom or the learning situation caused by his
wearing a beard.

Early in January the Superintendent told Lucia that it was the unwritten policy
of the school committee that teachers should be clean ghaven on the job.

On January 15 the superintendent haaded Mr. Lucia the following letter:

“Dear Mr. Lucis,

On Wednesday, January 8, 1969, the Monson school
committee discuseed th.2 wearing of beards and moustaches by
raale members of the Staff. It is our wish that our teachers not
bave a beard or moustache while in the performance of their
professional duties.
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“It is requested that you not wear a moustache or beard

while teaching.”
Mr. Lucia continued to wear his beard.

On January 16 the school committee voted to suspend Lucia for 7 days begin-
ning Monday January 20 through January 28, in accordznce with Massachusetts law.
(General Laws. C.71, S.424)

Mr. Lucia was given no notice of the possible saspension action nor any notice

of the January 16th meeting.

On January 28, the school committee met again and voted that if Mr. Lucia
appeared in school with his “eard on January 29th he was to be suspended for an
additional two days. The School Cummittee also voted to meet January 30th for the
purpoe of voting op his dismissal. Mr. Lucia was not notified of the January 30th
mest. g or its purpoie. On January 30th the school committee voted to dismiss Mr.

Lucia.

Aboat fifty citizens were present at this meeting and supporied Mr. Lucia.
They requested the school commillee o state reasons for its contemplated dismissal

of Mr. Lucia. The school committee refused to offer any reasons.

Thereaflter the school committee voted to dismise. The school committee indi-

vidually resigned from office!

Mr. Lucia then sought the assistance of the Massachusetts Teachers Ascociation
and the DuShane Emergency Fund of the National Education Associstion and my
firm was retained as counsel—Philip A. Mason, Eequire and mysell repeesented Mr.
Lucia,
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We filed a corplaint in the United States District Court in Boston against the
individual members of the school committee and the superintendenl. We joined the

superintendent as a party defendant, as under Massachusetts law the superintendent’s

recommendation for dismissal was a prerequisite and il had been niade in this case.

Our case was predicated on Title 42 United States Code, Section 1983, and we

also sought financial damages.
We argued four points:

1. That Mr. Lucia had a constitutional right under the Fourteenth Amendment

to wear his beard.

2. That his wearing of a beard was protected under the First Amendment

(symbolical expression).

3. That the Massachusetts laws providing different protection for teachers on
tenure vis-a-vis teachers not on tenure constiluted unequal protection of the laws
under the Fourteenth Amendm.nt.

4. That Mr. Lucia hadbeen denied the procedural due process he was entitfed to
under the Fourteenth Amendment.

Judge Garritz ruled for Mr. Lucia on the basis of our fourth Argument, denial of

procedural due process and said:
“Plantiff’s interest in wearing a beard and his career as a
teacher is nol nullified by his having been employed less than

the three years required to achieve tenure status™ p. 118,

The court went on to say:
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“The particular circumstances of a dismissal of a public
school teacher provide compelling reasons for application of a
doctrine of procedural due process” p. 118.

The court quoted approval from the Shelton® case:

“The vigilant protection of constitutional freedoms is
nowhere more vital than in the community of American
schools.”

Accordingly the court held that Mr. Lucia's suspension and dismissal violated the
due process clause of the Fourteenth Amendment and was unlawful and null and void.
He further order the respondent to pay to Mr. Lucia $2575, or ($1000 for pain and
suffering and $1575 for loss of wages) plus the costs.

Another interesting case involving the alleged refusal of a school board to re-
appoint a teacher in violation of his constitutional rights is the Albaum? case.

In this case a high school teacher sued the superintendent and individual mem-
bers of the school board to compel the superintendent to recommend him and for the
board to consider him for tenure. He contended that the superiniendent’s failure to
recommend him deprived him of his rights of free speech and asimbly under the
First Amendment. He, likewise, sought relief under the Civil Rights Act of 1871,
Title 42 United States Code, Section 1983.

In brief, Mr. Albaum claimed that from the time of his employment in 1964 to
December, 1966 all of his evalustion reports were superior.

He went on to say that this pesise stopped in December 1966 after the sper-
intendent became aware that he had become contract negotiator for the teacher's
aseociation and then did not recommend him for tenure.
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The school board filed a motion to dismiss the case on the ground that the New
York statutes controlled and that nio Federal questions were involved.

Judge Weinstein, of the U. S. District Court, said:

“Plaintiff states a claim upon which relief can be granted.
The complaint can be fairly read to allege that plaintiff—a
model teacher--was not granted tenure solely because he par-
ticipated in a teacher’s union in a high leve! capacity. Within
the confines of his complaint, plaintiff would Le able to offer
proof that he was punished by an agency of the state for
merely inviting fellow teachers 10 his home to extol the virtucs

of unionization and to urge them to organize.

“Since the federa’ constitution protects such expression and association from
intrusion by the states, plaintiff’s al'egation that he was denicd tenure in a state schaol
hecause he exercised his rights of free speech states a cause of aclion over ~vhich thi-

court has j :risdiction under the Civil Rizhts Act, 42 U.S.CS.1983" p. 5

Accordirgly the court grantsd the plaintiff’s motion for a threz judge court t

determiue the validity of the constitutional iscues he raised.

The case of McLoughlin v. Tilendis 398 F. 2d 287, (1968) (2CCA) raised ques-
tions similar to the ones in the Albaum case. In the Tilendis case one teacher was it
offered a contract for his second year and another was dismi-sed at the end of liis

second year.

Both teachrrs alleged that these negative actions were taken by the school boarl

becatse of their association with the teachers union.

The district court granted the school board’s motion for summary judgment
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holding that the teachers had no right under the First Amendment to form or join a
labor union and hence the court lacked jurisdiction under the Civil Rights Act of 1871.

The Circuit Court reversed on the ground that the First Amendment does confer

the right to formn and join a labor union.
The court held:

“It is settled that teachers have the right of iree associa-
tion and vnjustified interference with teacher’s assuciational
freedom violates the due process clause of the Fourteenth

Amendment”.

“Public employment may not be subjected to unreason-

able conditions, and the assertion of First Amendments rights

1. tea-hers will usually not warrant their dismissal™ p.288,289.

“Even though the individual plainti(fs did not have ten-
ure, the civil rights act of 1871 gives them a remedy if their
contracts were not renewed because of their exereisc of con-

stitutional rights™. p. 289.
The ca<e was then remandcd to the district court for a trial on the merits,

There is a federal case holding somewhat contra to the cases discussed zbove. In
Parker v. Board of Education, 318 F.20.461 (4CCA) (1965), 2 probationary teacher
was dismissed without rotice and a hearing and this dismissal was upheld by the
| courts. This decision rested entirely on the written contract and the court did not go

5 into the constitutional questions.

The question ariscs as to whether the rule of law stated in the Lucia cas
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involving the discharge of a non-tenure teacher is applicable to the situation where the

school board fails to reappoint a teacher for the succeeding year.

In my opinion the situations are essentially the same and in neither case can the
teacher’s employment be terminated in violation of his constitutional rights unless

the balancing of interests favor the school board.

The Pred and Albaum cases both relate to failure to reappoint as distinguished
from dischasrge.

Now what does all this mean? It is dangerous to reduce complex legal principles

to simple terms—but I think in this situation it can be done—~in any event I will try.

1. All state laws relating to tenure or the non-tenure of teachers are subject to

the Constitution of the United States of America as amended.
2. Noae of the state laws can serve to deny a person his constitutional rights.

3. Teachers are no different than any other persons with respect to the pro-

tection afforded by the constitution.

4. Whether a teacher is on tenure or not-he is entitled to constitutional pro-

tection.

5. The Civil Rights Act of 1871 prohibits school boards from action to deprive a

person—teacher—of his constitutional rights.
6. The state has a constitutional right to operate the schools.

7. Therefore situations present a balance of interests.
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8. Teacher’s constitational rights versus the state’s interest to operate the
P

schools.

Unless the exercise of the teacher’s constitutional rights in some degree inter-

feres with the proper operation of the schools, the teacher will prevail—even if he is

not on tenure.”
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THE WARREN COURT AND THE PUBLIC SCHOOLS
by
H. C. Hudgins, Jr.
hssociate Professor Educational Administration

Temple University

Fifty years from now history will be a better judge of the Warren Court than
contemporary critics. Better remembered and more enduring will be the decisions
themselves rather thian personal attacks on the justices, often for the sake of personal
advantage or political expediency. Nonetheless, it is popular to make immediate assess-
ments of given periods of history and, more particularly, of individuals credited with

Faving major impact on that period of time.

The Warren Court Era is being subjected to such scrutiny. Indeed a number of
critics made their judgments early, some as early as the Court’s first major decision,
Brown 1,1 and have not changed their views since. With the retirement of Chief Justice
Earl Warren, there has been greater cause to congider the impact of the Court’s
decisions during his time on the high bench.

The Warren Court—so called—may well be a misnomer. If it implies that there
has been a stable body of nine justices sitting from 1953-1969, then it surely is mis-
named. Of the ninety-seven justices throughout the life of the Court, sixteen,
excluding the Chief Justice, served during this time. In effect, the number actually con-
stituted a sufficient force for two separate courts. Collectively, the justices of the
Warren Court served over 220 years—ranging from Thurgood Marshall’s three terms to
Hugo Black’s thirty-two years. Only three justices sat during the entire sixteen years—
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THE WARREN COURT
Black, William O. Douglas, and the Chief Justice.

As foutteenth Chief Justice, Earl Warren presided over a Court which, by any-
one’s standards, would be Iabeled zctive. In decisions affecting public education alone,

it handed down more opinions than all the previous Supreme Lourts.

Because Warren was the Chief Justice, he has been singled out for both commen-
dation and abuse, depending on one’s point of view. He has been praised and excori-
ated for initiating a revolution in the field of kuman rights; restructuring the legal,
political, and social system; and allowing subversives lo undermine the integrity of the
state. Those persons who give major credit or blame to Warren reveal a lack of under-
standing of the basic role of the Chief Justice. Actuaily, the Chief Justice is one among
nine equals in that he possesses no real authority over the associate justices. His influ-
ence is more imaginary or discrete, for he can only persuade, not dictate. One need
only to be reminded of the large number of concurring and dissenting opinions in

recent yeass Lo discern the independert thinking of the justices.

The influence of the Chiel Justice may be revealed in the Court's modus
operandi: (1) He presides at the closed conferences and leads off the arguments. By
focusing on what he deems to be the real issues in the case, the Chief Justice may
guide the essociate justices, although they do not have Lo agree with him and may pur-
gue an entirely dilferent line of reasoning. (2) He voteslast. His strength here is in his
ability to break a deadlocked Court. (3) He assigns the writing of the opinion, if he
votes with the majority, to one of the justices. Justices do have, however, editorial

peivileges and have been known to change their votes during the writing of an opinion.

Rather, then, than view the Court's previous sixteen years as being Warren-
dominsted, it is more sppropriste lo assess the Supreme Court in general. In its
decisions affecting public education, what did the Warren Court actually decide?
Placed in their proper perspective, what s the significance of these decisions?
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The Supreme Court of the Warren Era handed down decisions in three major
areas of education: segregation, religion, and academic freedom. Most vividly remem-
bered will be the dscision outlawing racial segregation in the public schools. Brown v.
Board,2 was, in fact, the first important decision of the Warren Court. Subsequent
decisions were to define and help clarify standards of desegregation. The two Brown
decisions® continued a pattern of judicial reasoning of the Court first made clear in
1938 in Gaines.? The effect of Brown was far different, however, in that it dealt, not
with an individual, but with tens of thousands of persons residing in seventeen states
and the District of Columbia.

Many people have misinterpreted the segregation decisions as being an order
to integrate all schools. Actually, the Warren Court has never outrightly ordered inte-
gration as such; it has ordered desegregation. But the Court has not ruled that there is
no place for an all-black or an all-white scheol. In 2 number of attendance units and
school districts in this country there is only one race. What the Court has held is that,

for purposes of amigning children to school, there cannot be racial discrimination.

Within the framcwork of the two Brown decisions, the Court has been highly
consistent and predictable in its subsequent holdings. In the thirteen segregation
decisions, there has been unanimity in all but one opinion, that being a disscnt by
Justice Harland on a procedural question in McNeese.S

Fifteen years after Brown I the Warren Court had had limited success in seeing
its decision implemented. Many school systems discegarded the Covrt’s holding,
attempted evasion tactics, or sought delays when pressed by the Justice Department or
the courts. Many citizens had not caught up with the Court's decision nor accepted it
as the law of the land. For example, at the opening of school in September, 1969
fewer than 10 percent of Negro children in Alabama and Mississippi were in a desegre-
gated school 8

The Warren Court would have peeferred to have handed down no more education
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segregation decisions after Brown IL. It had placed the responsibility for desegregation
plans with local school officials and allowed flexibility in compliance. There might well
have been more immediate compliance had the justices avoided the euphemistic stan-
dard, "with all deliberate speed.” In the meantime, there had been covert and invidious

circumvention of the Court’s edict.

The Court has followed three general patterns in seeing its segregation decision
implemented. During the eight years following Brown the justices acted with restrained
patience in giving local officials time to merge dnal school systems. The Court demon-
stratcd its understanding of the gravity of the problem facing local school personnel in
Cooper7 where it held that one’s constitutional rights carnot be suspended during
violence or the threat of violence—here at Little Rock, Arkansas High School. The
charge was made to state officials to comply in law and spirit to the same degree
that local officials had. Girard® extended Brown in holding that an essentially private
school is subject to desegregation if its hoard is selected by a state agency.

Beginning in 1963 the mood of the Court shifted to that of immediate com-
pliance. It saw in Goss? thata pupil transfer plan operated on racial factors; it held in
McNeese!? that one does not have to exhaust state remedies before seeking relief in
the federal court. It disallowed the state of Virginia to permit a county to cose its
schools.1¥ In 1965 it held in Rogen' 2 that desegregation on the basis of a-grade-a-year
is too slow.

Three years after Rogers, in three serrate opiniona,” each treating freedom-of-
choice plane, the Court’s new standard was made clear: a placement plan would be up-
held only if it works, that is, if it desegregates a school district. Its last decision in
1969 ordered faculty desegregation in Alabama.’4

It has remained for Warren's successor, the Burger Court, to hold in its first
decision that the “all deliberate speed™ standard is no longer constitutionally accept:
able.I5 This decision announced yet snother standard, that school districts should
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desegrezate immediately and then seek court action.

One cannot expect the segregation decisions of the Warren Court to be over-
turned. It is better for one to ask what might be expected from the Burger Court.
Many school districts in the South remain segregated; equally or far niore wide-spread
is de facto segregation in many parts of the North. The Court has not ruled on the con-
stitutionality of the latter.

There are currently two cases before the Court involving education and race.
One is an appeal from a Georgia citizen who alleges discrimination in the selection of
county boards of education. The other case involves teacher dismissal in Arkansas.
Negro teachers, dismissed by their principal, were given a hearing but no opportunity
to confront their Negro principal who had recommended their discharge. On~ can

expect other areas of litigation, too.

The second major area of education in which the Warren Court rulings have
affected large numbers of people is religion. Although deciding a relatively small
number of cases, the Court precipitated what has probably been the greatest dis-

obedience to any of its decisions.

In holding that prayer and Bible reading as devotional exercises are in violation
of the establishment clause of th: First Amendment, the Court was immediately
called “godless.”!8 Following the Engle v. Vitale decision!’ of 1962 which over-
ruled the Regent’s Prayer, ¢ municipal judge opened Coutt in Los Angeles with this
plea, “God bless the Supreme Court, and in Your wisdom let it be shown the error

of its ways.”

Many of the Court's most vocal critics did interpret and have since interpreted
that any exercise connected with religion was 1o be completely divorced from educa-
tion. Actually, the justices did not take religion out of the schools. Moreover, it did

not remove all Rible reading and prayer from the schools. It did hold that state
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mandated, endorsed, or supported prayer and Bible reading as religious exercises is im-
permissible. This leaves open the way for any student to pray on his own whenever he
wishes; it allows students to study about religion. An objective study of religion, as
literature or history, would mect the Court's test, “What are the purpose and the pri-
mary effect of the enactment? If either is the advancement or inhibition of religion,

then the enactment exceeds the scope of legislative power."w

What the Court has really said is that, if a state has as one of its objectives,
making persons religious or more religious, then that purpose transcends the neutrality
principle of the First Amendment’s establishment clause. This clause prohibits a state
from setting up a church, favoring one religion over another, some religions over

others, or all religions over none. The state as a state must remain neutral.

Yet, the problem is not so simple as the Court’s test suggests, and the justices
recognize this. There are religious praetices involving the state (even the Supreme
Court opens with a plea to the Almighty) and it is not clear where accommodation
ends and state support begins. Within the school program itself, there are a number of
ancillary practices touching on or direetly involving religion: (1} assembly programs
with ministers as gucst speakers, (2) baccalaureate services, (3) pstriotic exercises
incorporating religious themes, (4) performances treating religious events, (5) religious
holidays, and (6) religious displays. The Court has aot ruled on the legality of thesc.
Justice Brennan offers one solution: “To what extent, and at what points in the curric-
ulum, religious materials should be cited are matters which the courts ought to entrust
very largely to the experienced officials who superintend our Nation’s public schools.

They arc experienced in such matters, and we are not.”19

The Warren Court handed down thrce other cases involving religion and the pub-
lic schools. In Flast v. Cohen?? the Court modified a long-standing precedent by hold-
ing that an individual may challenge federal appropriations on the grounds that such
expenditures violate the establishment clause. While the rcal impact and significance of
this case is yet to be felt, it is recognized that action was initiated originally to allow a
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challenge to Title III of the Elementary and Secondary Education Act providing for
shared services of public and parochial schools. Whereas a follow-up case may clarify
questions about the legality of non-public schools sharing welfare benefits derived
from public tax funds, the Fiast decision could also give cause to a rash of litigation.

The Allen case?! created hardly a ripple of protest as compared with Everson®?
decided twenty-one years earlier. By allowing the state of New York to distribute
textbooks, at taxpayer’s expense, lo children in parochial schools, the Court
reaffirmed its belief in the vital role that private education plays in this country. It
recognized that these non-public schools have a dual purpose: secular and seclarian
education. Allen holds that the secular function may be ussi- ted by government with-
out abridging the establishment clause.

In Eppemm23 the Court treated a tangenital religious question. By striking
down an Arkansas statute forbidding the teaching of evolution  the justices defended a
teacher'’s academic freedom and held that “The First Amendment does not permit the
stale to require that teaching and learning must be tailorcJ to the principles or pro-
hibitions of any religious sect or dogma.“z“ Since only two states had anti-evolution

laws, neither of which was enforced, the decision evoted minimal reaction.

One might expect more litigation in the years shead over the churchstate con-
troversy than in the area of segregation. No crystal clear standard of state accommoda-
tion and cooperation has been devised which would answer a number of questions.
This problem is particularly acute as more agencies vie for t}:- tax dotlar, as parochial
schools need financial assistance more than ever, and as r ! dcus heterogeneity

creates new situations and prompts suitable answers.

Two church-state cases are now before the Court. The 1.-jor one involves the
longstanding practice of allowing churches to maintain tax exempl property, a case
the Warren Court pased to the Burger Court. The other ch-lienges a state grant of
financisl assistance to church-related but not churchdominated cofleges. In this case
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Vermont statutes allow such aid to colleges and public schools for construction pur-
poses.

The third major area in which the Warren Court handed down public school
decisions was academi- freedom. Twelve decisions were rendered, and they con-
cerned a variety of issues. They are conveniently grouped under three headings:
challenges to loyalty oath laws, resistance to investigations of teachers, and freedom of
speech for both teachers and pupils.

Five of the twelve cases attacked the legality of loyalty oath laws.2% The
Supreme Court overturned each of them for failure to deseribe with specificity the
kinds of behavior that are proscribed. In these decisions the Court revealed deep
division in attempting to ascertain if contemporary society needed statutes restricting
teacher’s conduct. The majority consistently held that there is no real threat to the
state's securily sufficient 1o justify the oath laws in question. Each of these laws was
ncgatively siructured, that is, provided for a teacher to swear generally that he would
not engage in any activity or belong to any organization committed to overthrow the
natior.al or state govenment by force or violence. More likely to receive judicial
sanction are the positively stated oath laws; the legality of these was not a question
before the Warren Court.

Other academic freedom decisions involved also freedom of association of
teachers. Earlier cases heard by the Warren Court grew out of state restrictions on
individual freedoms in post-World War Il and the hysteria during the McCarthy Era.
In tefusing to allow sweeping investigations to infringe on one's personal liberties, the
Court acted as a leavening influence in holding that carte blanche inquiries may be
unconstitutional. {ts first such decision, Stochower?0> held thata person could refuse
to lestify about activities unrelated to the investigation. It did hold, however, that
the state may properly investigate a person’s fitnesa for teaching.

Similarly, the Court ruled that an attorney general could not be given such
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broad investigative powers as to amount to a denial of due process; further, a teacher’s
freedom to pursue his profession is protected to the extent that he does not have to

reveal the contents of his lecture.2?

The right of Congress to investigate generally in the field of education was
upheld in Borenblatt.28 A teacher's knowledge about alleged Communist infiltration
was held to be within the realm of pertinent inquiry when used as a basis for law-

making.

A different kind of investigation was treated in Beilan?? where the Court upheld
a teacher’s dismissal for failure to respond to his superintendent’s questions. Here,

incompetency was the basis for terminating the teacher’s contract.

The final association case, Shellon,3o overturned a stale statute requiring fult
disclosure of membership in all organizations. It was held that such sweeping associa-

tions do not, in themselves, have any relevancy to one’s fitness to teach.

The two most recent academic freedom cases treated the question of freedom of
speech of bath teachers and ;- In Pickering3' the Court upheld the right of 2
teacher to criticize publicly his employer without threat of dismissal. This right is so
broad that it may injure the schoo! system, or the statements may be false, although

made innocently.

In Tinker v. Des Moines32 the Court extended freedom of speech to include
pupils in the public schools. The Court upheld the right of students to protest the
Vietnam War by engaging in symbolic epeech. Free speech guaranteed here was con:
ditioned to the extent that it did not discupt the schogl program.

Through these decisions, lreated very briefly here, one may discern that the
Supteme Court has reaffirmed the authority of the states to deal with the problems

of public education. Where the states have refused or been reluctant to meet and solve
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present-day problems, the Court has stepped in, always through an appeal to it, and

served as arbiter.

It is clear that the Warren Court has been cognizant of a changing society; its
decisions have been responsive to present-day problems. They reflect a very vital
interest in minority groups in both race and religion, and they underscore the value

of the dissident exercising freedom of speech and association.

The Warren Court has served this country well. At any rate, that is this writer's

assessment today. It remains to be seen if history records likewise.
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RACIAL INTEGRATION
by
William T. McKnight
Attorney, Cleveland, Ohio

I wish to thank George Johnson fe. his introduction and his reminiscenses
of our past. Since our days beginning in 1943 in Washington, we have kept informed of

each other's activities although we haven’t had the opportunity of close contact.

We have many things in common. I haven't discussed this with him, but I think
we may have a problem in common. In this world teday in which colors are so impor-
tant, George’s wife and my wife happen to look so much like you people that it is
rather hard for us to accept the word “blacks™ My wife has beca told to get out of
neighborhoods, “whitey we don't want you".

I went back to Yale to sit on a committce three weeks ago and started talking to
the Black Student Union. “We Negroes,” I said, and somebody said, “‘Wait 2 minute

we're Blacks.” I said, “I am sorry. I was here forty years ago, we were Negroes then. [

apologize.”

In addressing oursclves to the subject today, to me it is a little interesting as I
read the cases to sce that the landmark cascs are neither white nor black but Brown

and Green, and somewhere in between.

As Mr. Johnson told you, little did I think that the school that I attendced in my

youth would become celebrated in history. I lived in a block in which we were the
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only Negro family and at the age of 6, when my mother entered me in Buchanan
Schog!, it didn't scem at all strange that I went to one school and all the rest of the
kids in the block went to another. There were white Germans on one side and Swedes
on the other. So I got my early education and got out of Kansas before I realized
that | was being discriminated against. In later years I had to go back and help those
who refused to go their separate ways and insisted that they all go to the same school

if they lived in the same block.

I won’t belabor my part of this presentation to this audience because I feel
about you as I feel when I appeared before the Supreme Court. I think most of you
who have followed this program through its 15year history are probably better
advised, and even the nonlawyers can cite more cases and name the judges who
decided them and how they split, better than I can. So I will try to give you my im-
pressions of many of the legal aspects of what we began to call school desegregation.

Now as | see it, there are three principal divisions in this program, each of which
started with a landmark case. Brown vs. the Board of Education was decided in 1954
and there were three things that the case stood for. (1) Separation necessarily involves
inequality. (2) Separate educational facilities are, as a matter of fact, invariably
unequal. (3) The change from a segregated system to a unitary system should be
accomplished with all deliberate speed. Thus spoke the Warren Court.

It then followed that shertly after 1954 the district courts began to wrestle with
what Brown meant. We also know that not only the district courts but the Courts of

Appeal came up with different answers.

So we went to the next phase and that was Green vs. the County School Board
of New Kent County, Virginia, in 1968. When that case reached the Supreme Court
the Justices said the question for decision is whether under all circumslances the
school bos J's adoption of the freedom of choice plan constituted adequate ccm.
pliance with the board's responsibility in accordance with Brown. Now, as all of you
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know, there are various plans presented to the Diatrict Court as to how to achieve, in
some cases integration in others how to end segregation, or to desegregate the system.
In Virginia as in some other states, they hit upon freedom of choice, expounding
the philosophy that if a pupil and his parents could choose to go to a white school,
where formerly he went to a Negro school, that would comply with the philosophy of
Brown in that there was not a forced separation. But the court looked into the fact of
the matter. There are statistics in the Green case to show that less than 5% of the
Negroes in this particular schoo} district chose to go to the white school. My assign-
ment here today is to take the legal approach to this matter but as a lawyer of many
years I know that it is impossible to be purely legalistic when you are dealing with
hurnan relations. What came out of each one of these situations depended primarily on
the philosophy of, first, the board of education as it approached the problem and
secondly, the philosophy of the judge who had to pass upon whether or not the plan
submitted did comply with the rules.

The third case which to me is a landmark case is Alexander vs. Home City
Boord of Education which came up in Mississippi. This was only decided last month.
The United States Supteme Court said that continued operation of segregated schools
under a standard of allowing all deliberate speed for descgregation is no longer con:
stitutionally permissible. Desegregate now! I have said to Fr. Owens and to Mr.
Johnson that I had prepared what I thought wes an erudile paper two months agoin
which 1 was going to trace the course of thinking in each of the circuit courts
and advise you this morning where each stood. Then, along comes the surprise!
The Burger Court says, “Let’s end all of it now.” So there is no use in my telling
you the Courts have appealed it because they have remanded all of them. They have
kept jurisdiction and said, “Report to us what you have done by January 1.” Some
of the plans went on into 1972 and 1973, They wete going to do it gradually because
of the social impact on a community o radically change as :ociations which had gone
on for centuries, not decades. I mentioned Chief Justice Burger because throughout
all of the decisions you must be mindful of the fact that each court, just as the Warren
Court did in Brosen, reads the same language in the constitution. The Supreme Court
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in Plessy vs. Fergurson said that you could have separation and equality and one
hundred years later another court said, *‘no, you can't.” This should be kept in mind
particularly by the layman who comes to us as lawyers asking for a definitive opinion
on raatters. Some people think that we as lawyers ought to be able to read whatever
pepers you may have in hand, wills, contracts or what have you, and say that we ought
to know the answer, “You're a lawyer.” With all the wisdom of the nine justices on
the Supreme Court, they can read the same language and come to diametrically

opposite conclusions as to the meaning of the words.

One of the things to me that is most impressive was that these three cases to
which I have referred as landmark cases, all were unanimous decisions of the United
States Supreme Court. For an organization such as this, it should give great hope for
the future in working in this field that much more can be accomplished by approach-
ing the courts with reasonable insensory arguments and asking that the courts make
dead words living deeds. Now in this field, the variety of cases that went to the district
courts is most interesting. What did Brown mean and how inuch of a field was Brown
supposed to have covered? When the court said that the school system must be
desegregated, what about the teachers in the dual system? What about the equipment
in the dual system? What about the location of buildings in the dual system? All of
these matters have gone up to the Supreme Court for a test as to whether of not they

were included.

I can say 10 you as a resident and citizen of greater Cleveland, the problem that
we are facing today is one which up until now, should not be decided by a district
court or a court of appeals or the United States Supreme Court that problem is the
plight of the inner-city when the whites move out and leave the blacks. No matter how
you draw the boundary Lines for a school district, within that boundary line theze are
nobody but blacks. Your next problem as long as you have the rights of seniority
among teacters, and [ am looking at Jim O"Meara now, they have traditionally been
privileged to aelect their schools after they have been asmaulted two or three times in &
particular school which they love. They come lo the superintendent and say, “Either
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you transfer me, or I will go to another system in a smalier town that pays more
money.” This happens several times, and then you recruit wherever you ~an and you
look back five years later at a school which had had an enviable reputation. I could
name you a high school in the city of Cleveland in which any student who had a
diploma could go to any college in the United States at one time. It is nol true today
because of the quality of teachers. Now I don’t know what any court could do about
it. The last time I read about this particular school in the newspaper the parents in the
district were bombarding the school demanding that three other children be pulled out
because they had promised them at the time they built a brand new scheol that the
total number of students would be X number, and now they had 300 more than that.
The reason they built the new school they told the people at the bond issue was to
relieve overcrowding. The day they moved in they were overcrowded. So, the people
are protesting, and what are the issues there? Boundary lines. Why a boundary line?
A school is built within an existing boundary line. It has been there for a long time. It
would be easy to say we will move the boundary line six blocks to the east. If they did
that they could switch 800 or 900 children in another school which has been the cen-
ter of racial conflict. If they would dump 300 black children there tomorrow, Jim
O'Meara knows 8s well as I know that we would have to call out the gendarmes. |
don’t know _what the Supreme Court could do about that. We have in the past 14
years been given the title of all the cases and the thinking of the Supreme Coutt, but I
would think that right now you are principally interested in what you are going to do
about the problem. It reminds me of a story they used to tell about Dr. Johnson, the
last president of Fisk University. lle was at sucha meeting as this and two of the ladics
who wanted to show they had no racial feeling and wanted to be quite friendly were
discussing what they were doing about the problem. After each bad finished and one
said, “And what about you, Doctor?” He said, “I am the problem.” You see you ask
for an entirely different outlook. I have my purple heart for having had the naivety
and audacity five years ago, when as the Senior Law Officer of the city of Cleveland,
the then very radical organization of CORE had announced that it was going to stop
the construction of the new school building on Lakeview Road. They invited all those
who believed that it should be done to assemble at 12:00 noon. The Superintendent of
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Schools and the Mayor of the city said, “McKnight, go out and see to it that that
demonstration remains orderly.” I got the inspector of the district and we set about to
insure order. There were 12 Mounted Policemen and 50 foot policemen. Promptly at

12:00 the demonstrators began to assemble and march up and down very peacefully

on the sidewalk. About 3:00 p.m. it got very boring and I had heard for the first time
of an organization, RAM, Revolutionary Action Movement. They had stationed them-
selves on top of three story apariment houses on the other side of the street. They had
gotten tired of seeing tkis aimless marching, so they began to break bottles and throw
them at the horses and they hit the flanks and the blood would spurt and the horses
would rear, The policemen who had ridden the same horses for 12, 15 years, Ioved
those horses. They wanted to charge the crewd. The peaceful marchess were on the
sidewalk. The other people were acrose the street on the huildings. To get to the
people who were throwing the bottles, it was nccessary to ride down the peaceful
people, many of whom were nice ladies from the Heights who had come down to show
that they were sympathelic to the cause. I was standing out there in charge and (;\'cr)‘-
body was asking, “What are we going to do now?" I said, “Give me a bult horn!” And
this is in my sctapbook. In the Chief’s words, “This crowd must disperze at once, this is
anarchy. 1 will put it down if 1 have to eall out the National Guard.” At that point a
Black Nationalist stuck a knife in my back. If it hadn’t been for two white detcctives
it would have gone on in. I just spent 5 weeks in Marymount Hospital and I haven™

been back to stop one since.

Fortunately | was in Montreal when the July 23rd one happened last year. They
said, “We needed you,” and I said, “I wouldn't have had & job because you would have
asked me to go out there and I would have gone home." As I was telling George, I have
two sisters in California. One of them and 1 jointly own a house that my mother
occupied before she died. I keep a hal{ interest in that house in Pasadera and three on»
way tickets to California. The next riot | hope is on the East Side because 1 want to
get to Hopkins Airport on the West Side. That is only becanse I believe that a soldier
who has been in the trenches for 40 years is entitled to go Lo the rear lines and send up
the new troops. | am hoping among this ctowd the new troope are here.
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We who appeoach this from a legal angle only do so on the factual situation
existing in any community which we try to put into legal language. What we call
Pleading follows the briefs and arguments to convince the courts who must render
final judgment. A situation does not conform to the philosophy of Brown if there
isn’t a unitary system of education which provides an education for all pupils without
regard to race, color, religion, natural origin. The people in the communities have to
want such a system and want it very much. Then there will be lawyers who will
respond. They will go to the courts. Then we will be under obligatior to represent
fercefully to those courts, based on this whole line of decisions since 1954, that the
goal which we seek can be achieved by an order of the court, Now before ending my
part of this and opening up to the panel and I guess to your questions, I don't want
you to think that | am placing all the responsibility on you, because as I look into the
audience I see only one other of my color. | have to admit to you that when our
daughter reached kindergarten age we moved to Shaker Heights to put her in a particu-
lar school in which we wanted her to be educated. Incidentally, at that time { was
Counsel of the Cleveland Board of Education. Filing through all these things that are
in my notes here and of course, and I don™ say this in any manner of disdain, [ was
fighting for those who were not of the mildle class who could not afford to move.
Really that is what we are talking about. | am being very serious because most of us
just move and leave the problem. Many of us, which 1 think is worse, lose interest in
the problem. That is the course that has been followed and the cases that I cite to you
are cases that have come from Connecticut, Ohio, California. We aren't talking about
the South now. When we are talking about the unitary system of education, we're
talking about wherever we live. In years past we in the North looked in & southerly
direction and said, “We don't understand those people.” Someone said in one of the
conferences, and I don't say this disparagingly but Lo make a point, the then attormey
general, Robert F. Kennedy, now deceased, said that he was for the bill making open
housing. The chap sitting next to me said, *Well if I lived in his house which cost a
quarter of a million dollars, I'd be for open housing too. You don't have to worry
abont yous neighbors.” So I think that our worry now is about those of us who are the
great middle class. By that [ am not saying that you are the silent majotity, but the
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great middle class of Americans who do have a concern about not only their commun-

ity but the future of American and the world.

RESPONSE TO McKNIGHT
by
Dr. Gordon Foster
Coral Gables, Florida

I am primacily involved in the South although a displaced Northerner as I guess
most people in Miami are. Once in a while you find a native Key Wester and somcbody
that has lived there all their lives. At the moment I happen to be working in a place
that Mr. McKnight mentioned he had a residence, Pasadena.

Paszdena is interesting. Their problems are complicated by an earthquake law
ordinance ficld act which makes the Board liable for housing children in buildings
that have been condemned as unsafe because of earthquake darnage. 1t is overrun with

portables and several of their nicer schools are being ruted out.

The best thing for me to do is to just talk around a little bit the three cases
which Mr. McKnight mentioned. I certainly would agree that they are the landmark
decisions and throw in a few inputs in terms of my experience and what I sce going on
right now. You are all aware from the radio and newspaper reports of the Fifth Cir-
cuit hearing that has just been completed in Houston. The ruling will be out, T under-
stand, about Friday. I talked to a fcllow I work with quite a bit in Houston who waa
one of the lawyers there and presented the Marshall County Mississippi Case. All law-
yers in this series of cases were asked to be present and to leave proposed orders with
the judges. I asked him what he thought was going to come out of the case. His own
opinion, and this is just what he told me, was that probably they will follow the
Alexander Homes husiness very closely in terms of timing and will ask all the districts

involved to completely desegregate by December 31st.
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[ was in Ft. Lauderdsle Monday talking with HEW Country,Broward County in
Florida about the same problem. HEW has asked them to desegregate largcly, not com-
pletely by December 31st. They raised the issue of Judas, “Can’t we have till Janunary
28th, when we end the semester? At that point al! the grades will be in and this sort of
thing. Then we can take a day or two off and get the job done rather thun doing it

before the end of the fist semester.”

The fellow from HEW scemed to be pretty happy aboat this, but I understand
that the feeling that this lawyer had about Houston was that the judges aren’t going to
be very happy akout it. They are going to ask the schools to telescope their edien-
tional efforts so that all the grades can be in by December 3tst when they ge home for
Christmas. The Christmas Holidays will be used to make the change. I think it is fairlv
safe to say that certainly in the Fifth Ciceuit you will see a tremendoas mass move-
men'. over the Christmas Holidays of teachers and pupils. It was felt that the judges
sitting in Houston did have some concern about bussing and about cross bussing,
particularly. The fecling was that in those cities whers bussing was the cornmon
practice yoa could probably sce a feeling that there s7ould be nn problem about using
bussing or even cross bussing to get the total desegregation job done. After all, I think
the NEA has reported something like 17,000,600 children ride the busses every morn.

ing anyway, This is a (airly common pliennonomen in our citics.

There is one case which | think has some interest which haz just heen heard
recently in California that I thought I would mention. To those of us who have been
working in the ficld in the South, in a sense it is a landmark caze, Schools have been
desegregated any place in the South largely by phasing oui the black schools and get-
ting rid of the black paincipal ov making him coordmator of federal projects or some-
thing like this. The burden of descgregation has largely been on blacks. School boaids
and superintendents ¢!l this the “Sunburst effect” or something. Anyway, you take
the former black «hool and scatter the pupils out among the whites. This case,
Brice versus Landus, in California Northern Disterct which was heard August 8, 1969,

said that the Martin Luther King High Scniool i this disirict could not be closed and
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the blacks bussed oul, that bussing of Negro children is not in itself illegal but where
you have an apparently suitable black school facility and it’s clostd and the children
dispersed that this doesn’t make any sense. 1t does place the burden of desegregation
on the blacks and in effect the white children becone sort of natives in any school
situation and the blacks who come in are foreigners. We find this to be true in so many
districts. T think that if the courts don’t begin to rule in this direction, the blacks are
going to rule for them. We are finding in city after city where this is proposed as a way
to colve the desegregation prablems, that the blacks are taking matters in their own
hands and just saying, “We aren’t going to go.” [t is that simple. Whether the courts do
it or not, I think it is going to be done illegaliy if not legally.

One of the problems raised by Mr. McKnight was what to do about the inner-
city ousitess. In the South most citics.also have their gheltos, their black belts. The
Adams versus Mothews case in the Filth Circuit said that there should be no all black
schools by September of 1969. There has been some dispute in the South as to just
what this meant. The attorney for Dade County, which is Mizm. of conrse, Mr. Bowles,
~eported to the press that in his opinicn this did not include cities, that this was largely
a group of rural counties, the case was deciding and did not irclude cities like Miani.
The Fifth Circuit had no intention of saying that there should be no 2l black schools
in a city like Miami. His feeling seemed to be born out in some cases in Florida, For
example, in St. Petersburg and in Orlando, the district judge in boih cases indicated
that this was the way he felt. At least he didn't do anything about ordering them
closed. Judge Adkins in the present Miami Dade County Case has referred to the
Adams v. Matthew case in his first order; but he hasn’t indicated yet how he himsel(
fecls about this. Tt was thought that the city case in Houston which was heard about
two months ugo would resolve this, but it didn’t. Houston, if you knuw the city, docs
not have any large segment of blacks in one big packet. The blacks sort of go down
through the city in a “T" shape so that it is possible to rezone and t-ar and group
Houston’s schools and desegregate the wiole package without instituting a temendous
amount of bussing or cross bussing. The problen essentially wasn™t reclly facing

liouston, but [ think it will be faced very seriously in Dad: County in the next touple
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of weeks and perhaps in Orlando, Orange Coussty and St. Petersburg, Phenelas County.
If the Fifth Circuit updates these, I am sure it will have to be faced in [}zde. Now if
the judge for example should rule that there shali be no all Negro schools in Dade
County by December 31st, or even by Sept. 1970, then this inay enable the South
somchow or other to come up with some solutions to this problem because they are

forced to, rot that they want to, but there just is no alternative.

The biggest problem that lay people have (n the South is unde-standing the
differences between the Court procedures aid the Civil Rights Acts. Thei: lawyers will
tell them and it gets in the paper that the Civil Rights Act of 1954 speciia. ally states
there shall be no bussing instituted 15 achieve racial balance. They read this and say,
“What in the hell is going on?”" They say, “It’s unconstitutional, it's illegal, it’s every-
thing else to do away with a neighborhood school to insiitute bussing to achieve de-
segregetion.” Most white people cannot understand the differences that the Fifth Cir-
cuit has, for example, with the Civil Rights Act. In many cases in the Fifth Circuit the
judges ruled that desegregation must take place and must take place now. In so many
words the judge says, “The hell, we don’t care how it’s done, if you want to transport
the kids in row boats it is o!l right with us, o1y get it done!” To many lay people this
sort of confliet is difficult to resolve. It's arnazing how many people all of a sudden

believe in the neighborhood school concept: it's become a very cherisked thing.

St, Petershurg had an area where they bad a particular problem with a neighbor-
hood elementary school. We presented a plan to the board about a menth ago. The
thing was sort of all tidied up and about to end when one of the board members said
that he was very interested in tkis and he would like to read aletter he had written to
President Nixon about how he felt on the neighborhood school concept and bussing.
One of Nixon's aides had written him back a nice letter saying he wag all for the neigh-
borhood school concept. 1t was a beauti{ul leller arnd opposed to bussing for any pur-
poses. Th was interjected into the whole peress complex that was there and made some

prelly intercsting reading.
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One of the difficulties in the South has been of course that about late Spring last
year the consolidated efforts of the Court and the HEW Civil Rights Division had in
many cases convinced schools that desegregation was a process that was going to get
acromplished fairly soon. Then all of a sudden the rug got pulled out from several dis-
tricts. There was a tremendous amount of potitical pressure brought on school super-
intendents and on school boards to delay further desegregatior until the political
picture became a little more clear. Until Alexander versus Homes seemed to just
recently redirect the whole effort, things have been very chaotic. Boards have been
put in a very bad position in terms of doing anything, because if ihey did they were
politically in bad shape and superinter.dents the s3me way of course. The whole pro-
cess had sort of been brought to a standstill up until the recent decision.

Refererce has been made to the fact that in landmark decisions the court was
unanimous. There is no particular consequence, but 1 think it is interesting to note
that the Brown decision was unanimous and it was written by the Chicf Justice. The
Alexonder versus Homes was unanimous, but nobody wants to sign it. It was a
procurian decision. There's a change in the times, that’s all.

RESPONSE TO McKNIGHT
by
Dr. Robert Simpson
Coral Gables, Florida

1 really wanted to talk abont another case that came up at the same time as
Darrington versus the City of Portland where they refusec & topless go-go dancer’s
complaint that her fine by the City of Portland was a violation of hee right of free
xpeession. That was me:e interesting but they refused tolet me do much research on
it.

This is really an advance sheet, but now we are calling it & werking copy. Our

secretary is still bick working on it. W= have a problem in the State of Ohio with
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financing education adequately. We don't call cur State universities, state supported.
They are state assisted. There is a considerable difference, about $300 a student. We
have had just alittie problem of this reflected in getting our report typed properly. We
do have a corrected copy given to Mac for the conference proceedings. | am not going

to read the teport to you obviously, but I would like to comment on its purposes.

One, it is to show you a chronology of this topie, Civil Rights In The Schools,
from a racial standpoint. Naturally we had to ctart with the origin of the problem.
That was in 1492. That's where all historical research starts as far as the United States

is concerned. As soon as Columbus larded the first inter-racial problem occurred.

In the question about desegregation studies, North and South, we have
some confusion here between the two Miami's. | am from Miami North, but Gordon
attended there and he is now down at Miami South. | do quite a bit of my consulting
there. On Gordon's part this is intentional because then we can give a procurian
decision and each blame it on the other Miami. No one is too sure of where it
comes from and this works out fine. In fact, one of my recent visits was in a school
district in Mississippi where two of the board members took me out for a little trip
and showed me somre of the historical highlights. This was beforc we had gotten into
any investigation of the problem. They showed me where, as they put it, a colored
voting registrar had committed suicide. He must have been quite an athlete because he
hung himsclf with his hands tied behind his back as we found vt later. Also there
were two white civil rights workers who disappearcd in a very dense wooded area at an
earlier date. So it is when somcone has said, as some of my colleagues do, that teaching
and education must be dull. For those of you who \l.ink it is, [ would suggest that you
enter this corsulling field. The districts in the North have a similar problem. We do not
have in the Notthern districts the very few that are faced with & problem of desegrega-
tion and immediate desegregation that is present in the South.T am surein many of the
Southern citics that Gordon was talk’ag about that the song *‘We Shall Overcome™ will
be following by “l Am Drcaming of a White Christmas™ in many comniunities.
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I want to comment nore about § knctty problems that are actually facing
these districts. 1 comment under an unattribution policy of not saying specifically
which districts they are in, but 5 comments that really are problems that we have te
face. One is an interpretation from the different circuits as to how far the affirmative
duty of a board goes in having to end segregation. In some, as you see here, it has even
gone to the point of where they have been encouraged very strongly to work with
community councils, realty boards and so forth to end neighborhood convenants or

any other type of restrictive housing patterns.

Probably one¢ of the most successful efforts nearby in this arca is Shaker Hts,,
Ohio, where they have done a fine job in working out a problem before a court order
was necessary, Yet in talking with Roger Sneed last Friday, he indicated that they still
don't hase integration. A second very important problem is one of financing the deseg-
regation plan which will work; getting the money to do it. For examplc, we have one
district that the only way they are going to end segregation and to accomplish mean.
ingful desegregation is through a massive cross bussing program. Unfortunatcly, the
local people will not vote it, the state will not supply the money, and yet there is an
order to implement it. So here is a conflict in different state agencies, one ordering the
cross bussing plan, that is the plan that will work to end desegieg-tion, and yct the
local tax payers and the state legis'ature rcfuse to grant the money to make the pro-
gram possible. Third, an in-service education program is highly essential with both
faculty and community. Hopefully, it can be done when vou sec the hand writing
starling to appear on the wall, not when somebody has you up against it. The problem

of changing here is in both cominunily and staff fromn desegregation to integration,

I am not guing to propose that I have the final definit'on of this, but to me,
desegregation is a physical dash legal concept, one that can occur by moving bodics
and changing nature’s ability. Integration cannot become an actual operating value
concept without this in-service training pregram. Without careful analysis you can
achieve desegregation and you probably set integration back another generation.

The last statement I make is actually a challenge to our teacher trsining institutions, I
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think dacn few of them are doing much as far as the area of preparing teachers for
inner-city work. Now I know some are just by the fact that the school is located ina
city area, an urban area. They place their student teachers in these schools. For
example, one of the larger cities in the country fired 1320 teachers that had 1320
vacancies in what they call their inner<ity schools. They filled each one and then
when they notified the teachers of *heir assignment, over 300 of them broke their con-
tracts. Over 300 out of 1320 broke their contracts when they foud out they were
going to go to the inner-city zchools. Qut of those that went, another 200 to 250 did
not end up the first year of teaching, dig not finish it, did not complete it, Many of
these were hired from vniversities in that area. [ think we have a terrific challenge here

both for training of teachers and training of administrators.
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CIVIL RIGHTS AND THE SCHOOLS
NORTH AND SOUTH
BLACK AND WHITE,
A CHRONOLOGY
- by
Fobert J. Simpson
Professor, Depariment of Educational Administration
Miami University. Ohio
Gordon Foster
Director, Florida Consulting Center
University of Miami, Florida
Joseph L. Mills
Doctoral Associate, Miami University, Ohio
Dean Cheesborough
Doctoral Asso-iate, Miami University, Ohio
Allan Roman
Associate Consultant, Florida Decegregation Consulting Center
University of Miami, Coral Gables

I. The Early Era: From Columbus to Plessy_

The early era contains primarily historic events as differentiated from legal docu-
ments. Also, as a historian, the editor was compelled to start with Columbus. This
report could have started with the “Creation,” but it was felt that the “church-state”
argument would only confuse the issue further. While documentation is explicit of

implicit in most events Yisted in the first era, other items are added to assist reaching
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historical p(-rspeclivc.l

Even in this early period, trends and counter-trends (i.e. “confusion™) are seen.
. *

il.

12.

13.

14.

Pedro Nino -a Negro—was one of Columbus’ pilots (1492).

First revolt of slaves occurred in the arca that is now South Carolina (1526).
In Virginia, first scgregated public schools opened for Negroes and
Indians (1620).

Lord Mansficld, in England’s Somerset case, ruled against slavery. This
prompted efforts for anti-slavery legislation in New England (1772).
Continental Congress ended importation of slaves. (1774).

Benjamin Franklin clected firct president of the first “abolilion socicty,” a
Quaker organization (1775).

“Dectaration of [ndependence™ adopted, after considerable debate, with-
out a staied position on the issue of slavery (1776).

Vermont becomes the first state to abolish slavery (1777).

Constitution of 1787 provided that the importation of slaves could not b=
prohibited for twenty years. In 1808, Congress legislated against importa-
tion but trade continued until the 1860 cra. So.ne arcas abolished slave
trade between 1808 and 18615 e.g., the District of Columbia in the Com-
promize Act of 1850

Missour; Com promisc (1820).

Roberts v. Cily of Boston, & Cush. 198 (Mass., 1849) The fint jonenal-
ized case on the topic approved the “scparate but equal” doctrine for
schools. Arguinents sounded circa 1969.

Omwibus Bill of 1830, It was also known as the Compromise Act of 1850
(sceitem 9, supra).

First Negro college—Ashmond [nstitute (later, Lincoln Universitv)--was
established in Chestee, Pa. {1854).

Pred Scott v. Sanford, 19 Howard 393 (1857). Held that Negroes < uld
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not Lecome citizens of the U. S. nor were they entitled to the rights and
privileges of citizenship. The Court alsc ruled tkat the Missouri Compro-
mise, which had banned slavery in the territ ‘es, was unconstitutional.
It wus one of the most disastrous deeisions handed down by the United
State Supreme Court.

15.  13th Amendment. “Emancipation Proclamanon-signed (J863) Section 1
(1865). Neither slavery nor involuntary servitv Je except as a punishment
for crime whereof the party shall have becn duly convicted, shall exist
within the United States, or any place subject to their jurisdiction. Section
2. Congress shall have power to enforce this avticte by appropriate legisla-

! tion.

16 KuKlox Klan organized in Ternessce (1265).

17, 14th Amendment. (1865) The most impoitant provisions of this post-Civil
War Amendment are those that forbid a state (o deprive any person of life,
iiberty, or property without due process of law, o to any person the
equal protection of the law. The equal protection clause has b en invoked
to restrain racial segrezation practices and to maintain fair tegislative
apportionment by state governments.

18.  Cwil Rights Act of 187C.

19.  Civil Rights Act of 1371.

20.  Washington 4 & G Ruilvead Cc. v. Brown, 17 Wah (US) 445 (1873).

Surprisingly, in a railway car accommodations cas: (pre Plessy). the

“Scparate but cqual” principle was found %o be unconstitutional.
21, Civil Rights Act of 1875 guaranteed equal accomniodations.
22.  Strauder v. West Virginia, 100 U S 303 (1880), '
23.  Post-War lynchings reached peak (1890).

Thus, even in the early vra, compromise, confrontatin., and confusion existed.
Racism and black militancy can be fourd. As is xnown today, it appears that lip-
[ service and legislation were insufficient »fforts for achicvement of enual opportunity.

Court enforcement had to be increased, and it was during the next rra.
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11, Increased Court Interest: From Plessy to Brown

The cases of this period indicate that the races deserved equal treatment but

such service could and, even, shoul? be 1n separate facilities: schocls, vehicles or ser-

vices. A5 long as separate facilities were provided, federal courts tended to accept this

act by a state as prima facie 2vidence of equal cpportunity or treatment and, therefore,

not review petitions for relief.2

24.

25.

26.

Plessy v. Ferguson, 163 U S 537, 16 SCt 1138 (Lx. 1896). A state law
requiring segregation of the races in public transportation was upheld. 1t
established the “separate bul equal” dcetrine at the federal level.
Justice Harlan dissented, saying, “ur C-ynstitution is color blind.”
Cumming v. County Board of E4. 175 U § 528, 20 SCt 197 (Ga. 1899).
First U.S. Supreme Court cas~ applying ‘‘separate but equal™ doctrire to
public schools. In thi: case, Justice Harlan, the dissenter i Plessy, upheld
closing a Negro school for “‘economic reasons’ primarily because the
request for injunctive relief was poorly stiu:tured a8 to approf.iate
constitutional grounds.

Bera College v. Commonweslth of Kentrcky, 211 U S 45, 29 SCt 33
(1908). The Supreme Court upheld a state statute forbidding integrated
enrollment in a private school.

CGong Lum v. Rice, 275 U § 78, 48 SCt 91 (Miss., 1927). The U. S.
Supreme Court upheld schoo! officia’s’ assignment of & Chinese-American
cnild to a *“colored”’ school as not denying equal protection of the law—as
long as equal facifities were provided.

Norris v. Alabama, 294 U § 587 SCt 579 (1935). Negroes could not syste-
matically be excluded from jury service by state action.

Missouri ex rel. Caines v. Canada, 305 U S 337, 59 SCt 232 (1938). The
state could maintain equal protection of law in using separate bul equal
educational facilities only if such fa:ilitics were under its (the state’s)
jurrdiction. The state could not pay a Ne.ro’s tuition to a college in
another state in order to satisfy “‘equal protection™ requirement within its
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own jurisdiction. See Swealt v. Painter, item 33, infra.

Aiston v. School Board of City of Norfolk, 311 U S 693, 61 SCt 75
*(Va. 1940). Equally qualified black and white teachers, though assigned
to segregated schools, must be paid equal salaries. Appeals court decision,
see 112 F. 2d 992, stands because of refusal to grant certiorari.

Sipuel v. Board of Regents, 332 US 631, 685 SCt 299 (Okla. 194%).
Upheld Gaines rvk, No. 29, supre. Mandamas will lie to compel admission
to the schocl.

MeLaurin v. State Regents, 339 US 637, 70 SCt 851 (Okla. 1959). Tle
states tequiring a Negro student to accupy & classcoom seat in a row
sperified {x colored students, or a seal at a designat.:d table in the library
or in the cafeteria, violated the equal protection of the laws clause of the
Fourteerth Amendment.

Sweott v. Painter, 339 U § 629, Y4 L Ed 1114, 70 SCt 848. A state must
provide a legal education, comparable in equality, to a Negro applicant as
it does for applicants of 1ny other group.

Gonzales v. Sheely (DU Ariv.}), 96 F. Supp. 1004. On segregating schoce!
children of Mexican descent or Indians, the ceurt held thet the same prin-
ciple applied in Brown applied, frrhidJing states from segregating school
children according to their national origin. slere .anguage deficicncy is not
grounds,

Bolling v, Sherpe, 347 U.S. 497, 98 L Ed 684, 74 Sct (93, 1954. Racial
segregation in the public schools of the District of Columbia is a denial of
t ¢ due process of law guaranteed by the Fifth Aniendiment

Florida ex rel. Hawkins v. Board of Control, 347U S971,78 Lkd 1112,
74 SCt 783. The Fourtcenth Amendment forbids states to exclude
Negroes becaure of their race or color fror law schools. Judgment,

vacated, and case to be decided ia light of Brown.

In the preceding era, the trend goes from separate seats in a public conveyance

into separate schools to separate seatr .n the tame classroom. Though this is an obvious
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oversimplification, the prevailing attitude accepted physical rather than phitosoptical

concepis,
I11. The Modern Era: Since Brown

The 1954 Brown dccision established that the dua) school system, separated on
the basis of race, was contrary to the federsi consiitetion.? Tn 1955 Brown decision,
local boards and local courts were given the duty of accomplishing dcsegregation.4
Many subsequeut cases have failed to end school segregation throughout this ¢ untry.
Until 1964 che initiztory responsibility rested with local parties. The date whern iull
integration ts a matter of conjertufe, possibly when we all are “tea-colored™ as Phitip
Wylie stated. Wuen law conflicts with community policy, progress is slow and painful.
It was ten ycars after Brown before legislation gave federal government any power over

school attendance patterns.

From the iisting of cases, infra, it is obvious that this is thz largest era; for many,
it hus been the longest. One school administrator taking a zoursc in school law, was
asked, “What was the Brown vs. Tope'a decision?”” The unmet demands upon pro-

fersocs of school law was evidenced in the reply, 1 think it was Topeka, 14 10 17.”

37. Brown v. Board of Ecucation of lupeks, 347 U S 482 (1954, 74,
SCt. 686, 349 U S 294 (1955). The: U.S. Supreme Court in 1954 overruled
the “separate but equal” that had been in effect since 1896, In 1955, the
Court ordered desegregation o procecd “with all ddliberate speed.”

38. Briggs v. Elliot, 132 F. Supp. 776 (1955). The Fourtcenth Amendment
does not require that a state must operate racielly integeated schools, but
only that any school it opcrates, maintains, or rupports, be open to all,
regardless of race.

9. Lucy v. Adams, 350 US. 1, 100 L Ed 3, 76 5Ct 33 (1955). The Fou-
teenth Amendment forbids states to exclude New .cs, because of thei: race

or celor, from stute undergraduate schools. (The “Little Rock” case).
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Clemons ». Board of Education (CA 6 Ohio), 228 F 2d 853, cert den 350
US. 1006 (1956). The Fourteenth Ainendment prohibits states from
gerrymandering school attendance zones in such a manner as to eifect
racial segregation in the public schools. An injunction must issue upon a
finding that such steps were taken to disguise segregation policy.

Jackson v. Rawdon (CA 5 Tex), 235 F 2d 93, cert. den., 352 U.S. 925,
1 L Ed 24 160, 77 SCt 221 (1956). A school hoard must act promptly to
abolish segregation in the public schools and cannot be influenced by
opinions that the community is not, psychologically, ready for the change.
Florida ex rel Hawkins v. Board of Control, 350 U.3. 413,100 L Ed 486,
76 Sct 464, ceh. den., 351 U S 915, 100 L. Ed 1419 76 SCt 693 (1956).
There is no reason for delay in the adniission of qualified Negroes to gradu-
ate professional schools.

Booker v. Board of Education *(CA 6 Tenn), 240 F 2d 639, zert. den.,
353 U 5§ 965, 1 L Ed 2d 915, 77 SC1 1050 (1957). The Fourteenth
Amendment forbids states to exclude Negroes because of their race or
colur from state colleges, not withstending shortage of space.

Sorders v, Rippy (CA Tex), 247 F 24 268 (1957). In impicnienting deseg-
regaton ot public schools, the district court must retain jarisdiction to
require good faith compliance with its decrce, even though the .chool
board has made a prompt and reasonable start and is proceeding to a good
faith compliance at the carliest practicai date, and this obtains even if com.
pliance causes conflict with state and lav .

Allen v. County School Board (CA 4 Ya) 249 ¥ 2d 462, cert. den., 355 US
933, 2 L Ed 2d 530, 78 SCt 539 (1957). If a rcasonable start is made
towsrd desegregation with deliberate speed, considering the problems of
peoper school administration, it is not necessary to descgregate all grades
al once.

Orleans Parish School Board v. Bush (CA S La) 242 F 2d 156, cert. den.
352 US. 921, 1 L Ed 2d 1436, 77 SCt !38C (1957). Administrative

rcmedies under pupil placement or pupil assignmient laws are itadequate
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where, under th: state constitution and stalutes, assignments can be made
only on the basis of separate schools for white and colored chiidzen. Such
are contrary to amendment 14,

Civii Rights Act of 1957. A major breakthrough occurred in positive
federal action in the field of civil rights. The Act is based on the theory
that if the Negrc is protected in his voting rights, he will be in a better
position to seck reform in other areas of discrimination.

Civil Rights Commission was established by the federal Civil Rights Act cf

1957, and given strength by the Civi! Rights Act of 1964. By 1964, it
became a national clearing house for civil rights information.

Kelley v. Boord of Education 159 F. Supp 272 Tenn. (1958). A state
school preference law, authorizing local boards of education to provide
separate schools for white and Negro children, -vhose parents voluntarily
elect that such children attend school with members of their own race, is
unconstitutional.

Cooper v. Aaron, 358 U § 1, 78 SCt 1401 Ark. (1958). Hostility to racial
descgregation is nol a factor to be considered in determining whether
schno) desegregation may be delayed.

Shuttlesworth v. Birrringham Berad of Fducatior, 162 F. Supp. 372,
aff'd., 358 U.S. 101, 3 L Ed 2d 145, 79 5Ct 221 (Ala. 1928). It will be
presumed that a statute constitutional on its face will be so adtninistered,
but if not so sdministered, it may subsequently be declared unconstitu-
tional in its application.

Celley v. Board of Edvcation, 270 F 2d 209, cert. den. 361 1i S 924, 4 1.
Ed 2d 240, 80 SCt 293 Tenn. (1959). Under proper circumstances, deseg-
tegalion miy proceed, on the basis on one school grade per jear, to be
integrated, commencing with the first grade,

Parham v. Dove 271 F. 2d 132 Ark,, (1959). A pupil placement act con-
stitutional on its fac-. cannot, hy administrative action be made 1o main-
tain or effect racial segregation.

~vil Rights Act of 1960. This law was designcd to secure the right to vote
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for Negroes and to meet problems arising from racial upheavals in the
South.

Farley v. Turner, 281 F. 2d 131 Va., (1960). A pupil placement act con-
stitutional on its face but so applied that applications by Negro children to
attend white schools are routinely denied until & written protest is filed
and a hearing is held, and no rcasca other than the applicant’s race is
assigned or can be found for initially denying the apflication, and whick:
results in no Negro child going to public school with a whits child, is

unconstitutional.

Taylor v. Board of Education, 294 F 2d 36, cert. den., 368v 9407 L. Ed
339,82 SCt 382 N. Y., *(1961). A policy requiring all children ta attend
the public school in their neighborhood violatcs the Fourteenth Aniend-
ment where the basis for districting aims toward substantislly segregated
schools.

Bush v. Orleans Parish School Board, 188 F Supp 916, aff*d., 365 U.S.
569, 5 L Ed 2d 806, 81 SCt 754 La., (1961). State legislation freezing the
public school enrollment on a segregated basis, prohibiting transfe.s,
closing any school under court order to segregate, and providing that inte-
grated schools shall not be accredited, that their teachers shalt luse their
teaching certificate and that their students sha'l receive no promction or
graduation credits, is unconstitutional.

Hall v, St. Helena Parish School Board, 197 F Supp 649, 2ff’d 368 U.S.
5315, 7 L Ed 2d 521,82 SCt 529 La., (1962). A state statute providing for
the cloging of public schools beczuse of the presence therein of childrei ¢
different races is invalid if, at the same time, the state keeps other public
schools open on a ecgregated basis, because such a statute discriminates
sgainst all children, white and Negio, in the locality where the schools are
closed.

Bell v, City of Gary, 32a F 24 209 (Ind., 1963). School not at fault for
tesidential problem.

Potts v. Flux, 313 F 2d 284 Tex. (1963). Administrative remedies need
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n ot be pursued where schools are ope:ated under a policy of segregation.
Exhausted prior lo seeking court relief.

Goss v. Board of Education, 373 U S 683, 10 L Ed 2d 632, 83 SC1 1405
(1963). The recognition of race as an absolute criterion for g-anting trans-
fers is unconstitutional. Student may not be transferred to school where
his race is in majority, if transfer is on race alone.

Watson v. Memphis, 373 U.S. 526, 10 1, Ed 2d 529, 83 SCt 1314 Tenn,,
(1963). The concept of deliberate speed does not ccuntenance indefimite
delay in the elimination of racial barriers in schools.

Heart of Atlanta Motelv. US. 379 U S 241 Ga,, (1964). The constitution-
ality of Title i of the Civil Riglits Act of 1964, namcly a provision Larring
discrinination in restaurants, hatels, and other places of public accommo-
dation, on the ground that it is & valid exercise of federal power to regulate
interstate com.nerce, was upheld.

Goss v. Board of Ed. of Knoxville, 373 U.S. 683 Tean., 83 SCt 1405,
(1963); 2gain 406 F. 2d 1183 (6th Cir. 1969). Court » appeals judginent
was reversed since transfer plans werc based on racial factors that would
forward student segregation by race. (Brown upheld) Sce also Robinson
v. Skelhy County Bd. of Ed.

The Civil Rights Act of 1964 outlawcd arbitrary discrimination in voter
tegistration and discrimination in public accommod tiori., authorized the
national government to bring suil to desegregate public facihities; extended
the life of the Civil Rights Commission; provided for withhnlding of
federal funds for discriminatory programs csiablished the right to equality
in employment and cstablished a Community Relatiins Service to help
resolve civil rights problems.

Griffin v. County School Board, 377 US. 218 (196.1); 363 F. 2d 296;
239 F. Supp. 560; 296 F. Supp. 1178 Va,, (1969). Schools cannot be
closed when faced with an order to descgregate; they must provide
petitioners the kind of education generally given in the State’s public

schools.
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Bradley v. Schocl Board, 382 U.S. 103 (1965) 86 SCt 224. Re: school
desegregaticn plans for Hopewell and Richmond, Va. Petitioners (Parents
and pupils) were entitled to full evidentiary hraring on the allocation of
faculty on alleged racial basis. Cert granted. (Judgement vacated and
remsnded).

Meirs v. Brownell and Boord of Ed. of Detroit, 136 N.W. 2d 10 (Mich.,
1965;. Parents brought action against the school board and supcrintendent
for injunctive relief against the transfer of students from one elemeutary
school to another where deemed administratively essentizl. The rourt re-
fused to grant the injunction. (Judgment affirmed on appeal )

Wanner v. Courty School Boerd of Arlingtos County, 245 F. Supn. 132
Ve., (1963). The court ruled that il children, colored and white, must be
admitted on & nondiscriminatory basis. The court agreed that the place.
ment method in this case was unconstitutional.

Yor!rough v. Hulbest — Wext Memphis School District No. 4, 243 F. Supp.
65 (Ark., 1965). “Freedom of choice” desegregation plan constitutionally
was permiscible.

Deal v. Cincinnati Bourd of Education, 244 F. Supp. 572 (S.D. Ohiq,
1965). In a de fecto segregation case, the court granted defendent’s
motior for summary judgment on grounds plaintiff failed to establish
that a policy of segregation or gerrymandering actually existed, or that in
any other way defendant’s rights 'inder the Constitution were violated by
the school board.

Offermann v. Nitkowiki, 248 F. Supp 129 N.Y., (1965). The court reject.
ed the idea that all cfficial actions must be *'color blind” and he!d th+t the
14th Amendment prohibits invidious disezimination; it does not b cog-
nirance of race in a proper effort to eliminate racial imbalance.

Olson v. Board of Education, Unian Free School District No, 12, 250 F.
Supp. 1000 N.Y., (1966). In a de facto segregation case, desegregation was
8 legitimate purpose for usitg buses, the court held that the Staie Com-

missioner’s order to reorganize attendance zones and to correct racia'
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imbalance was not unconstitutional. Swann J. Charlott~Mecklenburg Bd.

of Ed. 369 ¥ 2d 29 (4th Cir., NC. 1966).

U.S. et al. v. Jefferson County Board of Education et al. No. 380 F 2d 385
1966.07. Now after twleve years of snail's prce progress toward school de-
scgregation, courts are entering a new era. The clock has ticked the last
tick for tokenism and delay in the name of ‘deliberate speed.”

Ciark v. Board of Ed. of Little Rock School District, 369 F. 2d 601 (1966)
Freedom of choice plan was uphelc.

Steele v. Board of Public Instruction of Leon County, Florida, 271 F 2d
395 (1967). Motion made {0 accelerate desegration plan granted.

Lee v. Macon County Bd. of Ed. 267 F. Supp. 458, Aff. 36 1S 215 (Ca.
1967). Racia) distributizn must be considercd in selecting school sites and
erccling buildings.

Mason v. Flint Board of Ed. 149 N.W. 2d 239 Mich., (1967). Court held
the intent of the Board was to attempt, in good faith, to provide equal
educationzi opportunilies by its corrections of racial inbalance.

Penn Human Felations Commission v. Chester School Dist., 233 A 2d 290
(1967). "he coirt opined that, today, convenience is the most common
justification for school attendance zones and the neighborhood schools
which encomp~ss a homog.neous racial, and sotio-economic grouping is
the very antithesis of the common school heritage.

Hobson v. Hansen 269 F Supp. 401 (Wash. D). C., 1967). Ability “teacks”
caused discrimination in that students were frozen into their tracks ealy
in their carcer. The District also operated “black’s", “white” schools,
spending more pec pupil in the latter. Affiemed in Saa.ch 1. Hobson 408 F
24 682 (1909).

Monroe vs. Board of Commissioners, City of Jackson, B3 SCt 1700 (Tenn.
1968). Free teansfer plans ace acceptable to the court only if they work to
end segregation.

Sanders v. Ellington, 288 . Supp. 337 (Tenn., 1968). Action was brought

to erioin expansion of the Nashville Center of the University of Tennvssce
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cu the grounds it perpetuated a sep egated systesn. While comphint was
dismissed, defendant was required to subiait 2 plan to implemeat descgre-
gation within the University.

Milts & U.S. v. Potk Co. Bd. of £d. 395 F 2d 66 (CAS, Fla. 1968). Same as
Less v. Macon.

U, S. v. Elloree Schoot District No. 7 Orangeburg County, S. C., 283 F.
Supp 557 (1968). Freedom of choice desegregation plan as operated in
this school district was upheld.

Carr v. Montgomery County Board of Education, 289 F. Supp 647 Ala,,
(1968). The schoot system was warned that unless its “freedom-of choice™
plan works, other means to assure integration will be required. Reh. den.
402 F 2d 782 (1968).

Adams v. Mathews, 403 F 24 181 (Sth Circ., 1968). Board has alfirmative
duty to develop plans to end desegregation.

U. S. v. Schoot District 151, Cook County 404 F 24 353 IIl., (1968). First
northern federal decision to put affirmative duty upon board also ruled
against faculty segregation.

Knowles v. Board of Public Instruction of Leon County, Floride, 495 F.
2d. 1206 (5th C. 1949). Individnal Negro teacher denied she had a legal
right to be transfecred to a white school.

Freeman v. Could Special School District, 405 F. 2d 1153 (1969). Court
held the failure to renew contracts for six Negro teachers wis rot based
upon racial discrimination and dismissed the action.

U. S. v. Board of Education Lincotn Co., 295 F. Supp 1041 (Ga., 1969).
State law giving scholarship grants for attendance at privat: schools
declared unconstitutional.

U. S. vs. Montgomery Co. Bd. of Education 23 1. Ed 253 (Ala., 1969).
Supreme Court ordered each school's facully balance to approximate
district wide ratio.

Alexander v. Holmes Co. Board of Education. 1.S.8Ct Case 632 decided
October 29, 1569. ** 'All deliberate speed’ for desegregation is no longer
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constitutionally permissible.”

“The obligation of every school district is to terminate dual school systems
at once and to operate now and hereafter only unitary schools.™

Henry v. Claricsdale Mun. Sep. School Distrizt 305 F 2d 527 (5 Cir., Miss.
1969).

Coppe.dge v. Franklin County Bd. of Ed. 293 F. Sup. 356 (1968). Federal
benefits (money) follov: the child in desegregation transfers.

Pate v. Dade County Bd. of Ed. (8.D. Fla. Mimi Div. No. 65-1020-Cl'v.

CA) 8/29/69.

Green et. al 1. Coun'y School Bd. New Kent County el 2. 331 U.S. 430
(CA 4 Va. 1968), Federal district must judge segregat.on plans in teims of
effectiveness and retzin jurisdiction till plan works.

U.S. v. Mantgomery County Bd. of Ed.; Corr v. Monigomery County Bd.
of Ed. 37 Law Week 4461 (5 Cir., /' 1969). District Court may require

desegregation of school faculties on quota basis equal to comunity black-
white ratio; ad interim may use ressonable mathematizal ratio. Same as
Clereland v. Union Parish School Bd. 406 F. 2d 1331.

Brice v. Landil CA 61805, (No. Dist. Calif. 8/8/49). Can't close black
school strictly on preference to keep white school opea and move in
blarks—scemingly as ‘guests’.

Bd. of Public Inits., Palm Beack Co. v. Colen (Secy HEW) 413 F. 2d 1201

HEW deferred of federal funds because of unsatisfactory progess on deseg:

regation, was no’ a “refund of assistance” under Civil Rights Act, which

woutd have required hearing and finding—then not violate due procsss.

IV. Epilog

Indeed, today, black and white blend to gray in any review of the varicas federal

circuits’ positions on sckool desczicgation. Here is 2n example of what Lloyd McCann
would have called a “frontier of law.” I am sure Bob Drury would have added,
“Teachers now have to realive that ‘up againat the wall’ doesn’t call for a speliing bee.”
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The history of litigation from Plessy through Brown to the present kaleiaoscope
adds to the growing misery of school leaders. While the legal-physical act of Jesegre:
gation is difficult, the vaue of structure of integration is finding new opposition
among many black communities who want their school separate but better and to
have neishborhood control of school governance. A 1967 Report of the United States
Commission on Civil Rights gives interesting data.

Although integration efforts are frcquently initiated in the early grades, the
Report indicated that 65 per cent of the nation’s black first graders attended black
schools—i.e., schools with over 90 per cent black enrollment. Similarly, 80 per cent
of the white children attended first grade in white schools. This situation is more
extreme in the large uthan areas when the center city is compared with its suburbs.?
As soon as a school hits the 50 per cent black level, the rate of “white flight” acceler-
ates till the school reaches the 90+ per cent black level. There appears to be n corre-
lation between racial trends and size of the city. “Not only are Negroes concent-ated

in central cities, but they are segregated witl in them.”®

The rising Negro #-.nool enrollment, combined with only
slight descgregation, has peoduced a substantial increase in the
number of Negroes aitending all-Negro or nuarly all-Negro

schools in Sovthern and border State citis.”?

The obvious rooi of the problem lies in residential patterns. While racially-
10

oriented zoning ordinances have long been unconstitution private convenants, also
unconstitutional,’? have continued to keep residential areas segregated. If one catcs to
sue, damages can be collected when one is barred fror: a neighborhnod becar.se of

racial restrictions.”

While case law has ruled against discriminatory real.y peactices before Brown,

community patterns change slowly, and various devices including eminent domain?3

and unwritten agreements are used.
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Another dimensicn is witness:d in the trend of increasing white enroilments in

the non-public schools.

Student demands, teacher sirik.s, taxpayers’ revolts needn’t have the fourth
horsemran of racial unrest to concern school leaders. These, plus prostate trouble, the
superintendeat can forego. The problems are heze and have some common derivations.
Educationally, certain change: have to be made; until they are, that law must be relie.l
upor. .=« a guide to conduct. It behvoves each schcol leader to know his rights and
responsibilities under the law in dealing with .nilitancy, confrontation, and even

rebellion.

The problems are insoluble under the existing confusion. Some current examples
are given. One urban district has been ordered to desegregate its schools. Because of
lopographical and realty patterns, this can only be accomplished by a massive cross-
bussing progra.n. The state will not provide the funding for the added bus service nor

will the local electorate. Yet, the order still stands.

Another district is ordered to completely desegregate its elementary schools by

the end of the current semester (mid-year).

Still another district is under court restrictions in the selectioin of a new stie.
Here, the problem appears to be not black or white but green: two school board mem-
bers have & substan'ial interest in one of the sites—the most expensive one. A fourth
school board makes an effort to desegregate its schools on its cwn rather than act
under the onus of an imminent order. A neighboring district delays action through liti-
gation. The President of the United States appears to L'ack sown from enforcing descg-
regation via busing program:. Next, the first school buacd is ousted from office und

white conservatives replace the members.

Currently, freedom-fchoice plans appear to * - accepted hy the federal admin-
istration as being a satisfartory action by local districts. The federal courts have ruled
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that such plans are acceptable only if they aceomplish desegregation. The U.S. Civil
Rights Commission has ¢riticized the Exccutive branch for the apparent slowdown and

laxity connected with desegregation efforts.[#

This criticism concluded:

We speak out now since we believe ouz Government must follow the moral and
legal principles and promises on which cur Constitution and laws are bascd and meet
the high expectations to which the people of this country have addresscd them

selves."s

The ahove documentation and commentary constitute a cemplex problem to
which school leaders and board altorneys must addres~ themselves. Court acticn and
state legislalion are two torlurous avenues toward solutions. Gne student of schiool law
inquited if the search for a solution might not bs a worthy project for NOLPE. The

question is transmiltted ke, e.

Two iterns are submitted in the appendices to promote further discussion. The
first is a document distributzd by black stud2nts to an urban board of education. The
second appendix represents the reaction of the teachers’ group to the students’

demards.

The appendices are edited zufficiently “to protect th innocent,” if there avc any

remaining.
Your reactions to this presentation are solicited.
Appendix A

Representatives of the Black Studeni Urion (of X Y, and £ High :hools)
addressed the Board of Education on September 18, 1969, and presenied the
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following demands to the Board:

NS

18.

Vocational training plan for grades 9 hrough 12 with the 11th and 12th
grades working part time and going lo school part time (similar to the pro-
grani now in effect at “A” Co-op) and also that a job would be available
for them after graduation.

That five (5) aduits be employed to patrol the schools and ve paid
$100.00 por week for their scevices. A list of names for these positions to
be subrmnitted.

The right to request a budget, to keep reports on how money is spent and
the right to examine said reports.

Free access to the Public Addrees system.

The right to add to or change any demands.

Freedom of movement in schools.

Demands must be met by date 5f next Board meeting.

The pregnant gitls that retuin to school be given the saire opporturities as
other girls. (To participate in all school activities)

That the 111h grade history classes be made aware of Negro history.
Mandatory that all schos!s have black history courscs.

Change white history courses to bleck history courses.

All courses taught, by olack instruztors, to receive full credit.

Outlaw present grading system—A through F not good.

Eliminate ruspension of students, help them instead, suspe1d only when
necrssary.

That pregnant girls be permitted to remain in school a3 fong as possible.
Demand the name of X and Y igh Schools be changed to th. name nfa
Negro person.

Board (o meet with Student Union representatives once a month for at
least a two-hour session.

Request a true evaluation nf the teachers and would like to select their

teachers.
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19.  That teachers should not be given an increase in salary until they qualify
as a good teacher.

20.  PBlack principals and black teachers should be responsible to black persons
only, no white person. People are responsible only to those they secve.

21.  The Student Union to become a part of the ‘‘area™ Planning Council and
have a voice in the meetings.

22, Want Mr. B. (local, black militant) as their only advisor with no inter-
ference from the Board.

Appendix B
BLACK STUDENT UNICN DEMANDS

The local CTA strongly supports the immediate establishment, within each
school, of precedures that would allow for a more effective means for students to com-

municate their opinions and coneerns.

Students should have the right to express their views, opinions,and suggustions
withou t repeisal. It i8 necessary lo have student involvement and ¢ooperation in the
devclopment of some school policies. However, with this right theie also comes a
responsibility. It is the responsibility of the students to insure that their sug, estions
anu opinions have been formed with careful thought and consideration a8 to their
reasonablencss and their validity. The twenty-two demands from the representatives of
the Black Student Union of X, Y, and Z Hig.1 Schools do not indicate that responsible
thought was used in their formation. Only & few of the demands bear consideration,
those being:

(1) Vocational training plan for grades 9-12
() That all 11th grade history classes be mad= aware of

Negro history
(3) Al schools should incorporate black history into their
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curriculum

The remaining nineteen demands considered in their entirety, would do nothing
but set back, consiJerably, what gains have been made to this point to insure a quality
integrated education for each student.

A number of the demands iend to javos separatism of black and white students
and teachers. It is unquestionably unrealistic to consider separatism as a means to
obtain quality education. It is imperative that people -.f our society learn to live to-
gether and judge each other, not on the basis of colur, but on the basis of claracter;
ones individual value as a unique human being. It is for these reascns that the local
CTA urges, most vigorously, the rejection of all the demands made on the Board of
Education by the Black Student Union of X, Y, and Z High Schools, with the

exception of the three mentioned items.

T.C.,President

Local Classroom Teachers’ Assn.
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A LOOK AT CITY ADMINISTRATION
by
Paul W. Briggs
Superintendent, Clcveland, Ohio

I would say that while Jim O’Meara and i do sit around part of the time on
opposite sides of the table, I think that the enterprise of education is such that there
really is only one side to the table. Sometimes what we are reatly talking about is dif-
ferent ways of actually impeoving education. Those who administer schools today
don’t kave the kind of autonomy that they tell me uscd to be so free in the good old
days. The system of negotiation, the system of bargaining, the system of grievance
peocedures to a great extent is nothing more than a system of communication and it is
one that has pretty much grown up atound frankness and straight forward operation.
I think the days of intrigue and trying to play it cute have gone and in school systems
where it hasn’t gone, Jim. are the school systems that are in real deep trouble.
Not ihat we are out of trouble, but we certainly are frank and 1 think we have almost
exactly the same information on every problem. There is ro problem that does not get
a thorough airing 3t least once a raonth as we sit down around the table and talk about
the problems that we are facing. I think it is because of those monthly mectings that
we appear to be moving along a rather smooth courve.

1 am especially privileged to be on a program that allows me more time to talk
with my friend Bill McKnight than I have liad for a couple of years. We talk often,
but not for very long and usually by phone. Here today we had an opportunity to be
seated together. Bill McKnight is one of our distinguished citizens and cne of the first
(leveland attorneys that I became acqauvinted with. He is an individual that holds my
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highest total respect hecause he is a professional and he knows what he is doing. He
and 1 went through some real interestiag days that he will never forget and I will never
forgel. Some of the overtones were racial, but Bill McKnight, and, I hope, Paul Briggs,
Icoked at their problems not with a racial approach, but rather as individuals who
attempted to honestly and properly solve problems.

Now 1 don't know what a Superintendent of Schools can say al a meeting li'ie
this that would be import:nt. I think that 1 might make the largest contribution by
taking a quick look at the admiristration of an urban school system with you very
briefly and pin point some of the things that we are altempting to ds and some of the
real problems that we have that all of society is going to have to address itself 1o

before we get out of trouble.

Yes, Jim, I came ont of the quiet welfare state of the North, Michigan, where 1
served the school system for many years. I came to Parma, which is right up against
the city limits of Cleveland and stayed there for seven years. Then I moved into the
city of Cleveland.

The trip from Parma to Cleveland is the lorigest trip I have ever taken in my life.
It wa a trip through an iron curtain. Although 1 lived rigt t next door to Cleveland, 1
had not seen any of *h¢ problems of Cleveland; 1 did not understand the problems of
Cleveland; T did not &.. ‘ie issues of Cleveland; and I had no comprehension of the
magnitude or the kinds of sdministrative peoblems that an urban school gystem has.
That is my excuse for being crazy ez.ough to take the superintendency of the city.

1 had several psychiatrists call me and offer their immediate services because
they kinew that anybody who wou'd have taken on the administrative job of an urban
school s;stem ought to have some kind of attenlicn. Of the ten largest cities in the
United States there is no one in Ul : superintendency who was there ten years ago or
six years ago. Over half of them changed in the last three years.
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Why the turnover? I think that ve are dealing with problems and with social
change at a time when it is almost impossible to satisfy the various forces that seem-
ingly have to be satisfied. And I would like to take just 2 couple of minutes to give you
a profile of a city, because our city is not much different from the other large cities.
And you must understand the profile if you are going to understand the kind of admin-

istration that you must count to meet the needs of the city.

The Citv of Clevelard is not muc' different than the other cities of the North;
it is quite different from the cities of the South. When we look back over this town
not too many years we find that in the center city there were residential areas that
were built by great prestigious families, areas where familics such as the Rockefellers
lived, areas of prestige, the cartiage trade. You can see the relics as you go down Euclid
Avenue. But what happened in Cleveland! and every place else? We left our cities. We
abandoned the central section of the cities as we attcmpted to flee to suburbia where
we could have larger lots, a place 10 park our two or three automobiles and a place for
a swimming pool. For several decades as suburbanites made their livelihood in the city,
they didn't sce what happened to the old neighborhood. They didn’t see what
problems were created. They didn't understand it, and they still don’t. This moraing,
270,000 people drove by automobile into the City of Qleveland. They started about
7:00 a.m. and they hit the peak about 8:15. If you doubt the number, hit any of our
roads coming into the city of Cleveland about 8:00 or 8:15 iu the morning. About
3:30 this afternoon they will leave the city again, having made their living here today.
But they have gone over the problem or under the problem or around the problem and
haven't seen it. So let us take & look at what has happened.

Since 1950 in the city of Cleveland we have lost ane hundred thirty thousand
residents, but the Cleveland schools gained 53 000 children—a fifty per cenl increase
in enrollment while the population went down. In the area of Glenville where you
teach Jim, in 1945, there were only 5,000 students in all the Glenville elementary
schools. Somebody should have geen that something wae happening because 2660
children were in the kindergarten. By 1965 that 5,000 in the elementary achools had
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grown to 16,800. The area of Hough, two and a quarter square mites, wheze for 50
years three eletaentary schools were comfortable, ended up with over 10,000 students
in eleven elementary schools. Something happened.

Well now it wouldn't be too bad if the problem was just numbers of people.
But during that same time what happened to dollar expenditures for education? We
were 50 busy building brand new school systems, ringing the old city with new heauti-
ful buildings. Everybody was salisfied that everything was well and good in the city.
The old leadership was absent and the new leadership was not yet developed. We for.
got about the physical as well as the program aspects of the city schools.

During the entite decade of the ‘40’ in the city of Cleveland total capital
improvements amounted to $1,980,000. This summer in a twelve week period we
spent $12,000,000. No wonder we still have children in schools that are 113 years old
built before Abe Lincoln moved into the White House the first time. W. have schools
that were built before Edison invented the clectric light bu!b. We have buildings that
were built before Bell invented the telephone. We have a backlog so great that it is
almost impossible to comprehend. If we just brought the Cleveland schools physically
up to 50 years of age, it would coet us $300,000,000. If we brought it up to the
standard of the sub’ .b I left, it would cost one-half billion dollars. Nobody faid
attention to thi. proble.a.

The Chamber of Commerce published full.page ads against school bond issues
and levies. Great prestigious citizens who were elected to the echool board proclaimed
with dignity and with sanctity the “pay-as-you-go” program. The only thing was we
weren't paying and we weren’t going. All right, let’s not dwell too long on any one
part of the peofile. '

What happened o the people? Since 1950 in the city of Qleveland, the number
of children coming from relief families has increased by 700 per cent. Today one-fifth
of our total enrollment are from homes that are gotting one kind of public asistance
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ot an-ther. We have seven per cert of the total errollment of the State of Chio and
thirty-three per cent of the relief children of the State of Ohio. Do you suppose you
can tell those facts to the legislators? Do you suppose théy take that into considera-
tion when they make out the foundation program that puts Cleveland at the bottom.
This is true in every state. Big urban centers are at the bottom as far as per capita con-

tributions of the State Legislature.

What about the educational pro:lems of the city? This is a city where 50,000
adults are on the records a« being functionzlly illiterate. This is a city where our total
adult population, above 21 years of age, 45 per cer:t have not gone beyond the eighth
grade.

If you take a picutre of the rel’ef roles we are heavy as far as children from relief
families are concerned. Some of our schools bave over 80 per cent of the children from
relief homes. Take a further look 2t the relief roles. It wasn’t too long ago that we
were spending $21 million a year for rclief; then $25 million, and $50 million; this
year, $60 million. This year we will spend more money on relief in the city of Cleve-
1 land than we will on the total educational program for al) elementary school children.
b When we look at New York City we feel better because this year in New York City
' they will spend more on relief than on the total cducational program of elementary

and secondary schools. We could go »n and on.

We find almost a total shsence of reading materials ot reading, almost a total

absence of strong cultural inputs in the area of good literature, good art, good music.

Add to that a physical detecioration of the neighborhood and you have an ugly

environment that spells trouble. Now, at this point 1 would like to say that I am not

pessimi:tic about Cleveland or education in Cleveland. This may be another reason

why I ought 1o see & phychiatrist. I was at a psychiatrisCs hor e the other night. T was

visiting socially, not profes.ionally. He is & great guy after threc martinis, and he had

had Sive. He talked about the ¢go of mankind. He said, “It was great back in the good

old days when we believ:d that God created us but then so many things have
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happened to our ego. Some crazy scientist came along and decided that we weren’t the

center of the universe, but we lived on a litte earth. That hurt our ego.

“Then those crazy scientists came back again and shot another great big hole in
mankind. They said God didn’t create you; you came from monkeys. Think what that
did to the ego of man who thought he was somethiag special that God had created.
But do you know what is happening to us today?” We are being restored.

We sent - courle of guys to the moon and they started walking and you know
they didn't see any footprints and they didn’t see anybody. We got sume spooky
equipment up on Mars. And there is nobody on Mars.

We are getting ready to send some mote equipmett beyond this sphere and you

know we are going to find there is nobody out there either.
“We arc all alone, we're God.”

Well someihing has happened to the ego of kids that come through 2 systern of
tota! isolation, total poverty, total squalor, and total absence of the fine cultural
inputs that should be putinto the early lives of children.

What is the role of the school in all of this? I tell you today the role of the
school is more than teaching reading, writing, arithmetic, Ard arybody that thinks the
tole of the school today is teaching re<ding is absolutely out of his cotton pickin,
kead. It's not that.

The kids that are not learning to read are not learning because they don’thave
good teachers or the system of reading is rotten. They ace not learning to read because
therr v ¢ of life has not yet become relevant 1o the point that they need to read and
reading is important,
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I don’t speak German; my mother did, but I don’t. Why? Because I have no rea-
son to speak or read German, none whatsoever. | never have l1ad a reason; but let me
tell you if I found it necessary to read German to make a livir,z or to communicate

with my neighbors | would be doing it in a few weeks because it would be relevant.

Reading isn’t relevant to too many children in the inner<ity. It is time we stop-
ped beating the reading teacher. We can take the reading teacher who does the best
job in the United States, reduce her load by one-half, and put her with a group of
children that don’t know reading as a way of life and the kids will cheat. There will be
very lilde relationship between the quality of the instruction and the amount of

achievement.

But I tell you what will improve reading. When we in public education with the
support of & total society begin attacking the problems that I have just identified here,
when the public school as the one common agency begins to be the organization that
attacks problems of unemployment and isolation and cultural deprivation and does it
effectively, everything else is going to start fitting into place. The time has come when
society should pull itself together. Those who think that their position is that of need-
ling and criticizing and tearing down should be given less attention and less financial
support. If the few people with talent in those groups could be persuaded to help
make the system work, then we would start seeing thiigs moving. I would like to see
some thrust on the part of the legal profession in the direction of helping 1o change
and improve society rather than stand by thinking it's smart to criticize every single
thing that a group of people in education are trying to do for children.

I am encouraged this afternoon bacause I am beginning to see evidence of
change. I am beginning to see evidence of chunge in the pattern of crowding in the
innerwity, in the areas of Hough, and Glenville. I find that the enrollments in elemen-
tary schools in the last frur yzars have dropped by twenty and twenty-five per cent.
The horrible push forward ihat we have had for twenty yeass in enrollment has not
only leveled off, but has dropped in onc location by twenty pet cent and in another by
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twenty-five per cent.

I ain enceraged from the stendpoint of employability and actual employment.
I see some success storier on the horizons when we take our high scheols and make
them into schools that hav. two exit doots, one leading to college and the other to
immedia.e employmert | see in Cleveland our business and industrial community
opening its doors to inner-city employment. A year ago over ninety per cent of our
graduates from the five inner-city high schools were employed; the same thing was

true &gain this year.

This year’s graduates from the five inner-city high schools will take back into
the inner-city for the first year of employment better than $5 million from payrolls;
not relief money, but payroll moncy. This is green power. If we getjus® rive years of
this trend with an additional $5 million of new money going into the in.. e-cily each

year, some changea are going to take place.

When I take a look at what happened during the last five years a3 far as
admissions to college, I find that there has been an increase of over one hundred per
cent of studcnts from our inner-city high schools actually enrolling in college.

Take a lonk at what happened to the amount of scholarship money available.
Five years ago it was less than one half million dollas; this year, theee and a quarter
million dollars; next year it will reach $4 million.

Then look at what is happering tu litle children as far 23 books that they are
taking home. Five years ago we dilo™ have any libraries in the elementary schools of
Qleveland. Today we have libranes in every one of them. Just last year three and a
quarter million books went home with little children. Don’t tell me they are not read-
ing now. This year our aim is 5,000,000 or more.

Take a look at what's happening to our older buildings. In five years we have
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opened eight hundred new classrooms, enough to take care of double the «: rollment
of Shaker Heights. We will open that many more in the next five years.

Today we have one thousand more teachers and professionals than we had five
years ago. Five years ago we had a shortage of four hundred teuchers. This year we
interviewed ten thousand young people, hired twelve hundred, and could have hired
three thousand. Part of this success is due to the kind of saliries we get negotiated
with the Union. And Jim O’Meara started to negotiate for better salarics right here
at the table now.

I see some progress when I look at the way people are beginning to react. Don’t
listen to the loud voices because they are in a minority; the biggest voice represents
the smallest following. The people with the answers don’t have the problems. If we
listen to what the small people are saying and listen to the small voices, we find almost
a tota} unsnimous approval of doing something for our cities and for the children of
the cities. In six years of service at the city of Cleveland the tax rate for school pur-
poses has gone up one hundred per cent by a vote of the people. Now this tells you
that people want change; they want quality education. I think what we have got to do
is aggressively attack the targets of tomorrcw in our cities. We have got to ask our-
selves which targets can education saccessfully attack; what are the new alliances we
have got to have 23 we attack the problems. I prediet that the cities of this counlry can
get themselves out of trouble; that we can have somc success stories in America; that
we can produce a belter society; that we can avoid, if we want to, the polarization that
is now beginning to occur. [ am telling you today it cannot be done if we listen to the
voices of attack, if we listen to the voices of deatruction. It cannot be done by closing
otir schools, by decreasing our expenditures for education, or by attempting to use the

schoul @mply to promote one person's of one urganization's viewpoint.

Now we have great problems, bul noze of the problems are so great that they
cennct be solved. Man usually hye had his greatest hours during his periods of greatest
crisia, The crisis of our urhan cities were never 20 severs as it is today. The crisis calls
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for a new kind of coalition of higher ed icatinn with eleraentacy and secondary educa-
tion. We reed the help of the scholais; we need the help of the professions; we need
the time of the housewife; we need the understanding and open door of business and
industry; and we need the kind of support that can come from interested, concernert
citiz' ns. Education nzeds the support of a total socicty and, if it can get this, I think

we can pull ourselves out of trouble.

This is how one city superintendent maintains at least a litde degree of sanity
and the ability to go home at night and sleep and get ready to some back tomorrow to
face 11e problems bccause I am now seeing evidence that a total city wants what is

good, what is in the right direction and that there is chance of success.
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CONSTITUTIONAL PROTECTION OF PROTEST
by
William Van Aistyne
Professor of Law, Duke University

The burden of my opening remarks is rather light and simultaneously inadequate
for reasons observed in a quotation from Oliver Wendell Holmes, [r., that “general
propositions do nct decide cor.crete cases.” General remarks by a speaker tend not to
be responsive to the specific concerns of members of the audience. But recognizing
that is so, I merely propose therefore, in these introductory remarks, to try to state
certain general propositions now sufficiently developed by the federal courts that we
can understand at least the ground rules against which we may then test more particu-
lar situations. Then to the extent that you may be disappointed in the sceming general-
ity of my opening remarks, I would count on the panelists on your own initiative to
raise specific issues to which I would try to respond with more appropriate directness

than is possible in the presentation of an overview.

I want therefore, briefly to try to touch upon roughly four different considera-
tions. The first of these has to do with the general extent to which freedom of speech
as explicitly protected in the first amendment to the Constitution is carried over and
made applicable to public schools through the due process clause of the fourteenth
amendment, that clanse which provides that “nc state shall deprive any person of
liberty without due process.” Secondly 1 want to r<ach the extent to which the
requirement of mote regular procedure ot the right to a hearing, may now be newly
infused as a requirement, a prerequisite to disciplinary action which may be contem-
plated against any student alleged to have violated a valid rule. Then even more briefly,
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I want to touch on some other items. One has ta do with the special problem of mass
misconduct. That is to say alleged disciplinary problems involving sc. large a number of
people under such calamitous or seemingly emergency circunislances thol new
elements are introduced that may make it appropriate to consider sonte things which a
school would not be fiee to do otherwise, as using summary process or peremptory
process which would not be constitutionally tolerable if we were dealing with more
sedate times and meraly an occasional infraction by an individual student. Finally
because much of my own background in this area is drawn from litigation .t the uni-
versity level, I want ultimately tc acknowledge some tentative distinction may still
endure, and thus make feasible a degree of control at the high school level and surely
at the primary school level which would be fett constitutionally intolerable in the con-
text of the public university situation where one is dealing with more mature stdents
and dealing with an institution which has a mote specialized acadenic function and

therefore correspondingly less of a general in foco parentis function.

~ With respect to the first item, I mean to suggest that the trend of federal
decisions and the evolution of constitutional law describes, in regard to the freedom
of expression on campus (even embracing symboic conduct such as wearing of badges
or the distribution of leaflets or other varieties of political communication), roughly
three kinds of restrictions of the precogatives of the public school’s authority and
they are these. First, the requirement acting only on the basis of rules as distinct from
acting upon a claiin of inherent authority alone. The notion I am trying to suggest is
that to the extent that students are to be subject to severe sanctions for potitical
activity, the action sought to be brought against them in a given context must be taken
primarily on the basis of previously publis‘hcd standards, The school board must under-
take to review the situation to establish the areas of proscribsd and prescribed conduct.
The courts have bacome reluctant to accent claims of inherent authority whese a given
school official does not act pursuant to & preordsined rule that has heen fashioned by
& Board of Education, but where the school official composes the rule on the spot
suitable for the occasion, which he felt retrospectively was somehow disruptive or
distasteful. The notion of od hoc rule-making, whére the rule is motc or less conjured
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by the man who then presumes to impose his authority against the st.'dent, carries
w.th it a trace of a very old vice: the vice of ex post facto law, the invention of a norm
which is established only after the conduct sought to be punished has alrcady occurred,
whereaz the conduct had to take place at a poiat in time where the individual engaging
in it had no particular reason to know one way or another whether that which he
proposed to de would necessarily be regazded as forbidden. Anoth: part of the con-
stitution itse}{ condemns the use of ex post facto laws as a gencral criminal mechanism
in organized society. It cannot come as a great shock, therefore, that the courts may
also require a greater degree of rule-making circumspectness on the part of Boards of
Education. They should act in advance to describe with reaconsble clarity and
specificity those norins of conduct which they erpect their students to observe or
those fields of endeavor which they expect their students to avoid. The absence of
such a rule would nccesearily make any subsequent disciplinary action reasonably
vulnerable to being set aside by judicial decision. But that is an easy first step,
although 1 would suppose as one tries to think about putting together a socalled
campus code or a school board code it then becomes mechanically a very difficult
and trying subject. And I do not mean to suggest that the Board of Education is
under any obligation gt all equivalent to that exercised by a legislature to the extent
that it would have a detailed handbook resembling a whole collection or codification
of state statutes, but that at lesst the rones of prescribed conduct be described with
sufficient clarity, that no one can subsequently claim that he was innocently misled in
supposing that that which he proposed to do be regarded as condoned or innocent by
the institution which subsequenty sought to take action against him. There is a
necessary compromise between the need to know and the feasibility to provide that
notice,

As one moves then to the second level of political action ard tries to consider
the constraints of what it is that the school may not forbid the sti:dents to do, | think
one may best address the subject in terms of two very conventional legal formulations.
Where the area of activicy has 10 do with political expression at least {and 1 do not
want to generalise beyond the apecific subject of political expression), the usud
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constilutional formulation runs something like this: “That a state and therefore its
boards of education may curtail political expression only to the extent that it is
prepared to show that the use of the expression, under the particular circunistances,
would create a clear and present danger of a substantive evil which the state is entitled
to avoid.” Most people readily understand the first part of the test—that which
requires that the danger be clear and precent—that one not try to forbid for instance,
the use of political activity on campus, the distribution of leaflets, the holding of
assemblies in spaces which are physically suitable for helding of assemblies, that they
not attempt to justify a condemnation or prohibition of political activity, merely
according to some remote speculations that at some later time, if not curtailed at
some level, it might escalate into a major act of disruption. I think the words them-
selves are plain and sensible enough with the requirement that alleged danger be
“clear” by a high probability and ‘“present”, reasonably imminent, as a condition of
punishing the conduct. The difficalty, the principal misunderstanding, has come from
inattention to the second part of this formulation. A clear and present danger of a
substantive evil which the state is entitled to avoid immediately raises then the more
difficult question because something must be assumed. What sort of things is the state
not entitled to avoid? What kind of standards is the school not privileged to have at al},
irrespective of the clarity and immediacy of the “danger”? The basic limitation is an
ideological limitation, that is to say this, that the evil may never be deecribed in terms
merely of ideology—that a school board no more than a state legislature may seck to
suppress a point of view solely because of nisgiving or anxieties or apprehensions or
antagonism to the subjoct matter or idea which is thus presented. To take a specific
illustration, for instance, (and an easy one, and indeed and 1 would hope in this
company it would be a frankly uncontroversial one): even if an overwhdming majority
of parents and all the members of the school board were so peseuaded thzt it would be
educationslly disastrous for young students at the high school level to be expused to
those who are hostile to current foreign policy or the military committment ia
Vietnam, that they would seek to avoid what they think of as educationally damaging
ot ideologically damaging to the student by forbidding them to listen to speakers or tv
receive literature of to hand out icaflets intensely critical of that foreign policy. That
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is not the kind of evil which the state is entitled to avoid. The Constitution itself has
withdrawn from the state the power to control the nature of the ideas which are
allowed free competition for popular approbation to determine that which will
ultimately prevail, in the inarket place of ideas. To put it differently, and again to
take the thought from Mr. Justice Holmes: the best test of truth is the power of a
given thought to get itself accepted in the competition of the market. and that truth is
the only basis upon which our wishes may safely be carried out. The emphasis of his
statement is on the adjective “that”, rather than on the word “truth”, thatis to say
that in a democratic society, whatever can command popular support after frecly
competing for that popular support without inhibitions or ¢censorship from truse who
have misgivings about the nature or essential vice or evil of the idea, is entitled 10 have
its chance. Its triumph in the competitive market place is the democratic acid test as to
whether or not it was the better idea. But one can go on, he necd not take some thing
as easy to digest as freedom of dissent on American foreign policies. One may speak
even of freedom of dissent with the regard to the use of ccrtain drugs so fong as the
presentation is confin~d to communication that remains in the realm of ideas as
distinct from inciting a violation of the law, it may not constitutionally be described
as a substantive evil, the acceptance of which can be sought to be avuided by censoring
those who hold it. In short the school board, like the state itself, must not punish the
peaceful expression of an idea sought to be received by those willing to entertain i:.
The corollary observation drawn from constitutional lax is this, that notwithstanding
the protection of free speech, rulcs which can be described merely as restricting
opportunities or expression to a reasonable time and reasonable places and to be
conducted in a reasonable manner will generally be sustained as a matter of
constitutional law. Again to take a very easy illustration: schooi board rule which
would place off bounda the particular location of the principal’s office would be
sustained by the court on the basis that the peremptory use of that office vven for
purposes of Audent political communication is s¢ fundamentally incompatible with
ils primery use as a place where the principal must ordinanly work, that without
infringing speech on an ideological basis, one may fully withdraw that location from
wse a8 a political forum. T begin by taking this absurd and easy dlustration, however,
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recognizing that one works on a spectrum, that as you go to other compartments
within the campus itself you may arrive at a different conclusion. Even the corridors,
for instance, of an academic building may not be deemed un-easonable places for all
forms of political ecommunications if the particular mode of communication is not
otherwise disruptive ot frankly incompatible with the customary use of those corridors.
Thus, for instance, an attempt to distribute a given leaflet by a single individr 2l who
does not congest the traffic flow in the corridor may be protected. On the other hand,
attempts to stage an assembly or a congestion of numbers of people in the corridor
may itself be regarded as such 23 unreasonable manner of political commurication or
%0 inapproptiate, given the time when it is proposed, that a neuiral campus rule that
trics to preserve order and tries simply to preserve aspects of the various facil-
ities for their customury use is certainly tolerable a° & trade-off against its mar-
ginal incursion oa freedom of speech. Thus the two principle limitations are
s clear and present danger of an avoidable substantive evil and rules which are
limited to the neutral control of political commurication according lo reason-
able time, place, and manner. I shoutd hope lo get more specific with you, per-
haps as we work into other lustrations, | hope it is clear from what 1 have said
that since ideas may be communic. ted other than by writlen or spoken means,
these obeervations necessarily are meant to apply 1o so-called ‘ymhohe™ con-
duct, whether it las lo do with wearing of badges or other techniques of com.
munication not involving the convenlional modes of oral or writlen expres-

sion.

Assuming that the rules themselves may be valid, and that there are indeed
tules to speak of, and that a given student is felt to have violated that rule, we
necessarily reazh the next phase of this disucesion, which e, “What is the extent to
which a student is entitled 10 a trialdike hearing, or indeed to any hearing at all
before a decision of disaipdine is made?™ In answering that overall question one has to
make several distinctions. The first one is this: that the quality of procedural due
process is nol a single, frozen, stylired thing. There is no one way of describing what
is required as a matler of constitutional law before sanctions are imposed by various
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stale instrumentalities upon one person. The quality of procedural due process varies
as a legal requirement most especially according to the gravity of the sanction and the
extent of jeopardy in which the individual is put. To lake an easy illustration, so that
we can get away from the notion that there is something built into the law that
imposes on every school board or every court a single model that is absolutely rigid
(with hearsay rules and court stenographers and jury trials and all the rest), consider
these two cases: on the one hand, the most severe sanction that we know—death—a
capital penalty case, in a criminal court and on the other hand a sanction that can’t
amount to more than oral reprimand or a inere counseling by a school official.
Before a man can be sentenced to death in a criminal court, the state must proceed not
only under clear and valid statutes but he must be charged formally and an indictment
returned by & zrand jury. He is entitled to be represented by counsel. He is entitled to
be tried by a jury of his peers, the right of confrontation is applied, an endless stream
of indiscreet procedural requirements are all built in, climaxed of course by the high
burden of proof which the state must carry; the man is not to be convicted unless his
guilt has been established beyond a reasonable doubt. To take the other vxireme, in
the school setting where the orly sanction in jeopardy of which a student may stand is
the prospect of an oral reprimand ot even social probation for a semester, or reference
to a counselor whom he must see, the immediate consequences to his ultir.ate career,
to his employment options, to his future educational opportunity are eo diminished,
so absurdly lighter in coniparison, that that form of discipline, if it deserves to be
discipline at all, can necessarily be pursued with completely relaxed informality. None
of the high procedural safeguards, which would necessarily apply in the criminal case,
need be obeerved in this case. When, however, to speak specifically of the more
conventional form of discipline in today’s school problems, where the sanction is at
least as grave as suspension for the balance of the academic year or outright ex; nlsion
and it cannot be regarded as counseling or merely transfer to another school of at least
eque] quality and of equal convenicnce to the student, where we're talking about
sanctions that may significantly impair the future earing capacity of the young man
and his future educatiorial career as well, then an intermediate degree of procedural
due process tends to lock in. All of this is rationalized, that is,made rational, made
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reasonable, merely by ohserving that the greater the potential consequences from
making a mistake the greater society has resolved to use care in the determinatior of
that paiticular decision. When you get down to the specifics then of the more severe
sanctions as applied to school children at least at the high school level it is my
impression that they include, or th:y prubably, according to the trend to judicial
decision, include these things. First, a clearly stated charge—a clear statcment of what
th: rule is that the student is alleged to have violated and what act he is thought to
have committed which make it appropriate to itnpose some serious sanction upon him.
The requirement of this degres of specifying a charge is there in order to advise the
student of what he has to prepare against, what hc is thought to have done so as o
make useful the next level of the requirement itself, namely the hearing, and that one
knows reasonably well in advance what he is thought to have done. Otherwise, the
hearing itself may become a matter of surprise, an empty gesture when one leams for
the first time, too late to try to get other prople together to act cs witnesses or
uncloud their memories and make the hearing useful. Thus the elementary req: "re-
ment of the chargz. It need not even be in writing but simply an intelligible communi-
cation what the student is thought to have done wrong, proposed to him sufficiently
in advance that he will then have a decent opportunity to utilize whatever resources he
has in preparing for a hearing which may foltow. There must be a hearing. It need not
be a formal or ceremonial thing but it must at least provide him with an opportunity
to appear, gene:ally to be present while those who are presenting things against him
state their position, to enable him to know how to answer if indeed he has anything to
say, but essentially to make certain that the person or. group who is making the
decision governing his future, will make it on the basis of information what he has
been able to share and which he knows, therefore, the administrator riay act upon. So
one may speak informally of a right to know the nature of the evidence presented to
the man or group who is thinking of making the eritical decision against him. There is
probably a requirement of impartiality in the group or individual who makes the
decision and 1 speak specifically of the right of “impartiality " and not a right to
judgment by other students. For my best forecast, that is all the court is likely to

require—a degrze of detachment, of uninvolvement in the body or individual who is
170

1795 2 -



O

ERIC

Aruitoxt provided by Eic:

CONSTITUTIONAL PROTECTION
making the critica] judgment.

An issuz that has been in ¢ontroversy with many educators and some courts, and
which remains a subject of disagreement with the courls on this issue of due process is
the extent, if anv, to which ¢ student is ensitled to be accompanied by an advisor of
his own choosing up to and including an atiorney at law. There is currently
disagreement in this area. The majority of cases thus far have rejected the notion that
the student has a right to have an attorney present. Yet two or three cases quite
recently have gone the otner way. And taking into account the relative novelty with
which this whole field is being explored, I think it a reasonable forecast that altorneys
at law will probably be allowed access at least to those hearings in which the
consequences to the individual students may be very grave, although at the same time,
I believe that the attorney may have to play a reduced function; that is to say, he may
act as an advisor, he may advise his client, but he will not necessarily be given the
prerogative as against a group of laytien wha preside on the board to engage in the
customary adversary role that an attorney at law may pursue in a coui? which is
equipped to cope with that degree of profes<ional skill. But the presence of
professional counsel at least for the sake of ad-ising the boy and his parents is at least
a possible development in wny view. Finally, although this is not a constitutional
requirement, a hearing which places the student’s academic carcer in jeopardy should,
1 believe, have a verbatim transcript; and that does not mean a coutt stenographer, it
does not mean again any elaborate and costly mechanism exactly taken from courts of
law, it merelv means for instance, a tape recording of the entire proceedings, for
future use il and when this controversy finds its way inlo a court. And 1 intend this
this last suggestion in a kindly spirit, becausc to the extent that school boards can
pecsuade a ccurt of law that the nature of the hearing itsclf was fundamentally fair,
then the courl is very unlikely to intervene and made an independent review of the
whole transaction over again. Indeed the customary measure of judicial review, for
instance, over a subordinate administrative group is merely to look at the record, if it
ts drawn iilo controversy, to determine whethe: L. not there is substantial evidence

in that record, considered as a whole, to support the conclusion teached by the
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administrative group. Thus il seems to me that there is economic ieasibility in the
use of a tape recording which may never nced to be 1 -ed, and after an int.ival of
time, of course, may be reused for some other occasion; protective of the student, and
for the school, extre.nely uaeful ilself. This th.a in rough fashion can be seen as a not
inaccurate overview of the substantive and procedural limitation in regulating

political controversy on campus.

That leaves for observation two miror themes. One has to do with the emerging
tendency in some areas of the country for mass prolest, rnass misconduct, which
requires some flexibility in coping “vith the situation. For lo be sure, if one is dealing,
for instance, with a brawling group of 2,200 students, who seize a building, and
nothing may be done to anyone unti' the full procedural apparatus has been obscrved
in reepect to each student, we may be forever in trying lo restore order to the campus.
I do mean to suggest therefore, that the federal courts are not insensitive to the
emergency need to recstablish order and, to the extent that intec'm measures can be
seen as justitied by the proportion of the emergency, they wili be suttained. Let me be
specific in two vegards at least. One has to do with the use of an interim suspension on
the spol, prior lo & hearing on any underiying charge. If we assume, for instance, that
a number of students arz blocking the hallway or otherwise directly interfering with
the conduct of clesses, and that there is no feasibility to hold individual hearings of the
style [ have tried to oulline and still restore order in a sufficiendy prompt fashion to
get on with the ordinary echoo! routine, given & reasonable effort to identify the
individual students, an interim suspension against those identified students may be
imposed and take effect peoding the subsequent outcorae of the sort of hearing I have
tried to describe. There is one qualification to the use of interim suspension that at
least one federal court has suggesied, howevee, and thatis this. That to the extent that
the short circuiting of fair hearing to determine individualized guilt is justified in the
firet instance because of the emergency, because of the felt necessity to take this
measure in that the continuing peesence of the student until the hearing is held is
itsclf felt to be a danger to the school, unless the hesring is held within a reasonabie
amount of lime, the student must be given an opportunity to peovide personal
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reassurance pending the outcome of a more regular hearing that will not continue to be
a source of disruption to the school, What it reduces down to mechanically, I suppose,
is to clear a given area and persuade the students on the spot, but if there is to be no
hearing to determine their individual responsibility within a few days (it sometimes
may be simply impossible as a physical matter) then those students must be at least
given the chance ‘o come in and indicate that if they are restored to the classtoom,
pending the outcome ¢f the hearing on theic major offense, they would provide
assurance that they would attend class and not engage in distuption pending the out-
come of the hearing. Thus the trade off between the protection of the student against
peremptory process by the school and the maintenance of order. (As an additional
measure that the school is entitled to use under these circumstances, recourse may be
had to a local court to secure an injunction against the continuation of certain

boisterous or immediately disruptive conduct by the students.)

Finally this observation, by way of scaling down and trying to put in more
modest perspective the necessary relevance of what little I have had to say. As T tried
to indicate in the beginning, most of the legal development in the federal courts based
on constitutional law has arisen not in the setting of the public schools, but in the
setting of the public universities. And it is true, to be sure, that the Fourteenth
Amendment appiies equally to public schools as it does to public universities. Yet it
does not necessarily follow that th: particular protection which 2 person raccives is
the same ircespoctive of his age or the nature of the school. There are differences
between high school needs and university needs which will be still acknowledged by
the courts. Thus, for instance, a public school may have some rules respecting social
conduct which & court might not believe were constitutionally tolerable with regard
to an adult age person 21, even 18 in a university. In the relative younger age of the
high schoo! an ; certainly the primary school students, the notion that the school acts

in loco parentis cunnot be wholly disparaged.
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RESPONSE TO WILLIAM VAN ALSTYNE
by
William Hartman, Attorney
Cleveland, Ohio

In this situation [ like to return to my freshman year at law school and get out

some of my worn books. ] have turned this time to Blackstone which I find very com.

forting on this subject. it says a parent may delegate part of his parental authority

during his life to the tutor or schosl master of his child who stands in loco parentis and

kave utter chaos.

has such a portion of the powers of the parent committed lo his charge, that of
restraint and correction, as may be necessary to assure the purposes for which he is
employed. Now at the time [ was in law schoo! that was a very comforting thought
because that solved the whole situation. Here, however, on reflection, if the schools

today were only delegated the authority that the parents now have I think we would

Now I am going to spend a litde time, very litle time, talking to you from the
standpoint of the lawyer that gets called by the school board or gets celled by
Mr. Sheldon. What do we do? The first thing, and before I even consider constitutional
rights, and I think this is going to become more and more important, the fist
question I try to ask myself is what power ot authority does the superintendent or the
hoard have tc impose ard enforce a rule. Forgelting the ccnstitutionsl question
entirely, where do they get this authority on this particular rule? I also try to keep in
mind that school is not a public forum, it is not in the category of streets and parks,
speech is not free in all places at all times in every manner and [ try not to become
confused with some of the cases that have to do with the efforts to slop #peech
making in public placce, public parks and public streets. I also have come to recognize

that you cannot rely upon the failure o show an abuse of discretion. What a com-

focting defense that used to be when you could simply rest and argue that no one has

shown &n abuse of discretion. That will no longer do.
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When we get to the making of rules I am concerned greatly about whether the
rule is going to be enforced in a situation which redlly it wasn™ intended to cover, but
by its language it does cover. In other words, whether or not the rule is going to be
uniformly enforced and whether to enforcc it even in a situation which really doesn’t

hother you, the school may end up in having the rule become invalid because of lack

of uniform enforcement.

I try to urge whoever calls me to avoid censorship. Just using the word is a
horrible thing, but so often you hear the question, “Isn’t it all right if I read the
particular thing that thcy want to distribute and if it sounds all richt to me maybe 11l
even put it cn the bull-tin bourd.” That of course is a rule that just won't work.

I think all of us in this field have to recognize that many of these siluations are
deliberatei; created. it is not in all situations a case of seeing t~ it that the students’
consdtutional rights are protect~d, but rather it is 1 stud~rt who with prior advice
from an attorney, and with instructions lo returi to the attorney as soon as a decision
is made o create a confrontation. He knows what he is demanding to do, he will
probably etucate the principal or whocver faces him in his constitutional rights and go
straight to the Jaw office of his counselor ~ soon a he gets the answer and in that
situaiion il gets peetly close to a lcsing case for the school Loard because it is well

planned.

i also feel that one place that we are in trouble here is that the penalty for this
sort of thing is so severe. There doesn’t seem to be 1nuch that you can do between
expilsion or suspension except slapping of & wrist. You are either going to stop the
activity or you sre going to permit it. Now [ would like to read Lo you a porlion of the
District Court’s opinion in the Guzick case because I think it well sets forth the court’s
feeling in this particular situation, covers the situation well, and is self explanatory.
This case is now on appeal and will be argued in the Sixth Circuit on the twelfth of

December. This was the'situation and the facts will become obvious as 1 read it.
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The court has concluded that Shaw High has had a long
standing and consistently applied rule prohibiting the wearing
of buttons and other insignia on school grounds during school
hours unless they are related te sclool sponsored activities.
The court finds that this rule has been of a significant factor in
greserving peace znd good order in the school and preventing
pravocations, distraction and disruptive conduct. The court
finds th-tif this policy of excluding bottons and other insignia
is not retained some students will attempt to wear provocative
or inciting buttons and other emblems. If these provocative
butions and insignias are permitted to be worn they will fur-
ther amplify an already serious discipline problem. The court
finds that if students are permitted to wear some buttons but
not others, similar disruptions of the process will occur. Many
students will not understand the justification for any rule that
prohibits the wearing of certain buttons while permitting
otherz. Any rule which attempts to perniit wearing of sonie
buttons but not others will be impossible to administer. It
would make the determination of permissible vs. impermissible
difficult, if not impossible. It would be disruptive, many of
the buttons which are most sought to be worn are of the pro-
vecative and inciting type. If a line is drawn between provo-
cative and non-provocative butlons, the student mest desiring

to wear buttons of a provocalive type will feel discriminated

against.
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[t goes on for several pages, but | have read enough to make my point and it s
this: that in this situation if vou are going to have a confrontation in a sense that you
say this is our rule, we are going to enforce it, you are certainly going to face action in
court and you cannot overprepare your case. You can well imagine the xmount of

evidence, I think this was in trial for four or five days, that went to support just those
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few statements or conclusions of fact.

In the final analysis, if you have a rule, and if you are going to enforce it, you
have taken on a terrific burden and you are going to have Lo gel to your counsel befor:

you start drawing and enforcing the rules.
VAN ALSTYNE'S REACTION TO HARTMAN

Far be it front :ne to suggest that the school board ought not to give substantial
business to the Jegal profession. There really is juse the last item that Mr. Hartman

brought up that I might provide some clarification on.

I have read that particular case and it is a marvelously well prepared case. I do
not want to make clear that one ought not be systematically inisled hy the resulisin 2
particular case. The Supreme Court had before it, as Mr. Hartman of course knows,
just about a year ago, a case which superficiatly is fairly similar involving the wearing
of black strips of cloth in the form of an arm band in the public high school in an Iowa
; school. The children wore the arm band as a mute or symbolic protest over American
involvement in Vietnam, They were suspended until such time as they would elect to
return to the school not wearing the emblem of political communication. The District
Court refused them relief, the Court of Appeals divided evenly, the Supreme Court

reversed. | think it was nearly unanimous though not quite unanimous.

[ have put in the illustration, really I suppose merely to add to your distress that
you cannot therefore even take from this particular session even a seemingly trivial
piece of reliable information thst a school board can at least take a firm stand on the
one issue of peaceful, though symbolic cornmunication on the school premiscs. It
would be a mistake to suppose, however, and to overread this particular case or any-

thing else we might discuss.
ft would be a fatal error to suppose that school grourds are to distinguished
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from parks and streets that they can be completely screened off as places for political
communication. The case I just referred to is Tinker, which is itself the very best

evidence of that.

A related case from the Fifth Circuit, Myers vs. Burnside, had to do with Negro
children who wore lapel buttons to school and did not themselves otherwise throttle
students or intimidate them or push their views upon unwilling lookers, unwilling audi-
tors. They too were suspended. Their suspension was also reversed in the Federal
Courts. In short, there is judicial recognition that although distinctions may be made
within a campus according to reason, time, place and manner, the State cannot simply
cordon off the geography of school property as such and place it beyond the sphere of
any kind of idological communication at all. It is therefore a function of time, place

and manner.

The facts in this particular case, if one was listening, indicated that it was a long
standing rule, it was a racially integrated school with a long history of considerable vio-
lence. It had along history in trying to administer rules dealing with particular buttons,
the judge felt on balance that the rule was applied under the circumstances was itself

reasonable. I had misgivings and want to conclude with one observation.

Something inakes tne uneasy about the judge's conclusion. This is not entirely
fair for there 81, other elements contributing to the results in the case, but one of the
contributing elements if you were listening was this. Since the reaction of those who
may sce the button may be hostile reaction, since it is the ceaction of the man who is
offended by what is carried on the button and he may threaten violence, therefore, is
it just for the school to forbid the wearing of the button?® Now the button in question
in this particular case was not in my judgment a provocative button, it was simply a
button that said, “Vietnam Moratorium Committee,” a certain date, that was all. The
point 1 want to make is this. That in terms of the tests we have been discussing, are but.
tons a clear and present danger of an avoidable substance of evil. Of course we are of
one mind that physical violence is the sort of evil which school boards, as well as state
legislatures may seck to avoid by punishing physical conduet which constitutes
violence, but if you were careful aboul this you will note that the immediate threat of
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violence is not by the person who wears the button, which is otherwise in unoffending

language, it is not obecene language, it does not use certain trigger words which are

emotively, immediately provocative to the other person. It is rather the substance of -

the message which is found to be offensive and which generates violence in the person
who sees the message. It generates a feeling of hostility that may then give rise 16 a

minor disturbance as such.

There is a perfectly well understood doctrine in constitutional law, however,
that {reedom of speech may not be denied to a person who is otherwise attempting to
communicate in a civilized and peaceful manner, merely because of apprehension of
the violence threatened by those who are opposed to what he proposes 1o say. We have
had at least one acid Supreme Court test under genuine circumstances of reactive
violence, not violence on the part of the person who wears the button, but the threat
of violence by those who were hostile to what he secks to do. The case was this, and
[ suggest that there is in fact a very powerful parallel to this kind of situation that
ought to make one fairly modest in the formulation of rules: Little Rock, Arkansas, in
1957, where Central High School finally was deiegregated by power of a Federal Court
order. Yielding to the Court order, the School Board took conscientious and appro-
priate steps to secure the admission of Negro students otherwise within the attendance
zone a8 described by the Court. The Board acted in complete good faith. Nonetheless,
the parents of the white children were so outraged by the prospect that Negroes
would attend school with their children that they began to ring the high schoo! and to
threaten the lives and the weifare and the property of the school board members and
there was literally a ring about the school. To a certain extent the inflamation was

aggravated by demagogic statements of the govemor of Arkansas.

Faced then with this immediate potential, and a very serious potential of broad
scale violence, the school board went back into the Federal Court and asked for a
postponement for the effective date of its desegregation order. Their argument not
heing that they were seeking any longer to segregate the schoot but that as a neceseary
precaution to avoid violence on the part of the reaclive party they should have the
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postponement. That case went to the United States Supreme Court and the United
States Supreme Court in the very well known case, Cooper vs. Aaron of 1958, gave the
School Board no additional time whatsoever. Their observation was simply this, that
the exercised constitutional rights cannot be made Lo yield to the threats of foree and
violence to those who oppose their exercise and at the time that was not theatrical
rhetoric for it required a presidential order, the mobilization of the National Guard

and the use of military force to secure the admission of those students against the

threats of violer.ce of those who opposed this exercise.

Now 1 suggest that there is more than accrued analogy to the right of free
speech. With violence threatened by ihose opposed to the idea, for instance, cannot
serve as a justification to punish the man who merely sceks o speak. The appropriate
remedy in this case is lo apply all essential sanetions against thosc whose own conduct

is the immediate source of the threat of violence and not for the 1an who peacefully

seeks to communicate an idea of his own.

RESPONSE TO VAN ALSTYNE
by
Farley Seldon
Principal, John Hay High School, Cleveland

A young teacher rz in, just before I was ready to leave. ‘o indicate that some-
one had pulled a knife on her in the hall. This is alway s problem. Can we search
them? If so, what part of this can you use as evidence? It he ha- marijnana in the
building, and you know it, can you scarch him? 1l e has a ;e his person or in
his locker, and you are aware of it, can you go to his locker witl out his permission

and take it from his locker?—even though you know that by ightbe onc that might

readily use it.

1 am learning every day about student protest. J could havi b wght a few young

people here who could have really told us something sbor tprote -t Fdon't know it,
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tell them everyday that I am simply trying to learn. I think many of them do, and |
think that many of them are aware of the constitutional guarantees that they have,

and they readily point this out to us.

I had 2 youngster just the other day, and I thought of this as the speaker was
mentioning the need for Boards of Education to have in writing those things which will
help us to make sure that we can Jegally do things in a building without con frontation.
This young fellow came in a few days ago, and he is one of the students who last year
was one of the leaders in closing down the school for over a week. Asyou know today
students feel that whatever affects one affects them all. There was a young lady that
we had to transfer to another schoot because of a physicat condition. He came into my
office and said, “Mr. Seldon, (I knew exactly what he w‘ou](i ask first, because he is a
pretty smart youngster), I noticed that you told her that she had to be transferred to
another school.” I s1id, “ Yes, that is true.” He said, I want you to show me in writing
because she is married she can’t attend the school any longer.” It so happened that he
thought he had me in that case, but he didn’t. I simply got the principals’ manual out
and | said, “Sure I will show it to you.” I opened the book and showed it to him. At
least he saw it in writing. It wou!d have been different if  had told him this is a rule of
the Board of Education, but 1 can"t produce it for you in writing. So at least he kuew
that we were going with something in writing, and we had not made a rule to it that
particular case. I think this is essential, we must have in our schools, in writing, things

that will cover many of these situations.

As I listen, I wonder how we can cover some of the situations that we are faced
with in terms of protest. They come in so many different forms. You really have no
way of knowing in what form it may come tomorrow. 1t is really rather difficult fus
you to spell out some of these things, but I think that it is definitcly true that as many
of these rules as we can speli out in terms of sludent conduct and expected behavior,

we should have in writing.
The students of today are very much aware of their constitutiona) rights and
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they make us aware of that. Now I feel, however, one thing that is coming out of
student protest (in secondary schools especially) is that we are now finding oul we
have to do the things that are legal. We can’t just make a rule because we have a
problem, we have to make sure that we have some real legal backing for the actions
that we take. I think this is good, truthfully. I think that for a long period of time
many parents did not involve themselves and therefore we were able to get by with
things that were not unecessarily legal. Today this is not true. I wondered just how you
could have a hearing with disruptions, where there is very little «rder, and where they
are taking over the halls and classrooms. How would you set up the mechanics to get
them back. I don’t know how you could generalize in such a way s lo provide things
in writing that would cover many situations that would face one in student protest
action. I think that it is good that we sliould make sure the pupils understand exactly
what the charges are that are made against them.

I don't think that we would be too effective if we have to bring those people
who accuse the students to face them. I think that all of us are aware of the fact that
many of them are afraid to face the person that they have seen break into a locker,
or come in wilh a weapon. So consequently you have to wait and say okay, you can
face it, you will never get any information. You will find that there will be somne who
may be in the building with weapons. You have to take some actions.

It seems to be today, that even though you know he has a weapon on him, you
have got to take certain precautions so thatlater you will be legally right. For instance,
we found a youngster with marijuana in his hat. We took it, and found that he had
also stolen a coat, which h2 had in a bag. The first thing we had to think about once
we got him down lo the office, w;s, first of all, how can we do this so that we can be
on solid ground if we have to go lo court with him. One of the assistants said that we
can’t really search him unless he lets us. Basically it is coming to that, even though you
know that he ha< a weapon or narcotics on his person. In order for it to stand up in
courl, you have to make sure that you do it in a certain way. In some of these cases, I

just dontknow how we can do it, and really effectively operate a building.

182

187



O

ERIC

Aruitoxt provided by Eic:

- PANEL RESPONSE

If a person has a weapon, and you know that it is in his locker, or it is on his
person, how can you make him aware of all thi:: let him know who told you? If you
do this, I think that you will find that you get inuch less information, which I think
you have to have today if you are going to run a building effectively.

Today you will find students are afraid to go to couct. You tell them they have
to sign a statement and they will tell you no, they will not sign it, because, in fact,
they are afraid. Now they will tel! you that it happened and explain it to you, but you
can't get them lo sign a statement or get them to go to court and testify. It makes it
rather difficult, which means that many of these cases aze thrown out of court. There-
fore, it makes the control of buildings much more difficult. I feel this is one of the
legal handicape placed upon the administrators. ’

I think definitely that we should all be told of our constitutional rights. Many of
these would be very difficult to put into practice. For instance, I doubt very seriously,
that you can find many students (even after they have been approached by one with a
weapon), to prosecute. They may tell you, but in many instances, will not sign a state-
ment indicating that it happened. Which means that you don't have any v:ay of moving
the youngster, basically, from the school. I think that most of the students today are
very much aware of their constitutional rights and they use this in many cases in
getting around doing the things that we would like them to do. But again I think that

it is a learning situation for all of us.

We will just have to learn to operate within the law and make sure * hat they have
all of these legal textbooke. However, I think the right to pass out certain types of
pamphlels, written material in the hallways can create quite a problem for school
people. Freedom of speech must be protected, but again I am sure that most high
schools in the large urban areas, if permitted to szy what they really want to, in an
assembly that they might call, or in one that might just have happened in the hallway,
would have t0 many distuptions, that it would be almost impossible to operate. My
only question is, “How can we put some of these things into practice and operate
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effectively?”
VAN ALSTYNE’'S REACTION TO SELDON

I think some of the difficully rises again from the unnecessary and unfortunate
misunderstanding of legal norms. Take for instance, the problem of search and seizure.
I think there is a misunderstanding of the Fourth Amendment’s protection of privacy.
I think there is a difficulty, you see, that some seem to be suggesting that the mini-
10um constitutional requirement is preceived by those on the firing line to be, frankly,
infeasible and therefore, not necessarily an intolerance or a resistance to the spirit of
fair play. It simply is the agony of trying to find ways to apply the norms and still
live within one’s own school. I 'mean to suggest, however, this is an unnecessary con:
flict. But I think feasibility and fair play are reconcilable, under these circumstances.

We have simply not given it enough specific attention.

Let me Ury to suggest ways in which I think there is a greater feasible way in
reconciling these norms, and I fec) no change that 1 didn’t anticipate all this because as
you have recognized some of these problems have to do with political demonstrations
as such or free speech as such. But they have to do more with the run of the mill tough

kid problems on that particular urban school campus.

The search and seizure proposition, for insiance, like procedural due process, is
not a single thing. [t does not mean that in every case where one believes that a person
possesses a weapon or heroin or something elze. Irrespective of all the circumstances he
must first cavtiously go down to the police stalion, persuade a magistrate to issue a
warranl, then cfficially execute it by an officer. The Fourth Amendment did not
operate that way, with regard to police themselves. There are, for instance, circum-
stances where a gearch may be made on the spot in the absencc of a warrant. Such a
circumstance would be where the person has already been placed under arrest. Or the
policcman on the spot discerns he has either violated a misdemeanor otdinance or a

fclony has been committed and there is reason 1o believe this man has commited it.
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Thus the individual has been placed under arrest and a ~lose immediate search of his
physical person restricted in nature may then be made. When a man is seen dashing
from the bank, for instance, and then runs into a private apastment bui'ding with a
policeman in hot pursuit, the policeman may pursue him into the buil Jing without
interrupting the chase to go to his friendly neighborhood magistrate to ask for a search

warrant. There are exceptions for hot pursuit.

Not more than a year ago the retiring and liberal Chief Justice "Varren in a
case involving the state of Ohio, a case called Terry vs. Ohic. The stop and frisk
situation, which brought a great dissent and which is very controvemnial, but which
furnishes an additional itustration, for instance, the requirements of the Fourth
Amendment are not as rigid as lay people customarily think of them. Terry vs. Ohio
had to do with a factual situation whire policemen cherved two men walking up and
down at a rather unusual hour before @ business establishment, holding close conversa-
tion, looking in through the window, coming back and forth a variety of times. He had
been & patrolman for something like 15 years. He stopped them, asked questions, find-
ing the responses less than edifying,indeed they contributed o his total suspicion as to
the occasion of their presence at the time, he then padded them down. Itis astep by
step business. It isn’t though he immediately placed them under arrest or threw them
to the ground ¢~ tried to give them a stomach pump or something else. It is avery care-
ful step by step reconciliation for the necds of law enforcement plus the physical in-
tegrity of the men involved. The court divided five 10 four. But the technique was up-
held. By upheld, | mean the evidence that the patrolmen secured from the men by pad-
ding down and taking from their coats certain things, thul evidence was subsequently

held to be admissable in a regular criminal trial.

To the extent that one knows, for instance, that the student had a weapon on
his pecson, and if indced there is a proper school tule, it is arguable, there s no case
on this, it is arguable that if there is grest probable cause, if indecd the information
subscquently refuses hy a neutral prioral fact was sufficient under the circum:tances to

warrant that degree of personal intrusion et least to pad the boy down. My analogy,
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that kind of procedure might be a pill.

To take an analogy from still a different area, for instance, about a year and a
half ago, the court for the first time applied the Fourth Amendment to the area of wel-
fare searches, The man in the house, the midnight search, and held that that degree of
intrusion of privacy is constitationally tolerable but simultaneously in a competitive
fix obsesved thai Lo the extent that there are legitimate state interests in the enforce-
ments of safely codes, for instance, or building codes. Here is reason to suppose that
there is indeed defective wiring in the house the state may authorize a kind of inter-
mediate search provision. An administrator who acts according o information where
there is reason to believe that the house contains a dangerous condilion, the adminis-
tralor may issue an administrative search warrant for the particular premises. I can’l
sketch il as very broadly, it is itself a very nebu'ous drawing in a controversial area. |
do miean to suggest, however, that il is clear the Fourth Amendment docs apply 1o
students. Indeed, there are several cases where the expulsion or the criminal conviction
of a student based entirely on evidence which was taken from his locker by a police-
man, who had merely a guess or a hunch or an anonymous tip or a notoriously nonre-
liable, unknown source, has been revised. There is a trade off between the need for
personal integrity and privacy and the nced for public safety. [ do mean lo suggest,
however, that a more professional tracing of the field, will show a degree of feasibilily
which can give us comfort and suggest that we are not making a choice that either the
students be cast in Jimbo and treated constitutionally as though they were somehow
nonhumans, different from the leacher, entitled to constitutional security in his future
caizer, different from the man on the street, different from the home owner, different
from the landlord. There is no intellectual case, I suggested, to put students in limbo
and to say that the Fourth Amendment does not apply and on the other hand, and an
equally unacceptable peoposition, but what the Fourth Amendment means, applied to
students, i3 the schools are heipless in protecting themselves of setling minimum stand-
ards of integrity or safety. 1 don’t want o enlatge upon it, because we have other
questions. [ do mean to suggest that there are edministratively feasible means of recon-

ciling a decent leave or physical integrity of the individual student for the safety of the
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How does the person know what is the basis of this knowledge or his guess ot his
intuition that the student in fact has the heroin or the gun. If we do not require some
modicum of real probability can it not be seen that the possession of ambulatory

search power can be in itsell extremely abusive, ¢xtremely hectoring, and the abuse

of which frankly will lead to more campus fracases than a scaled down or proportion.

ate use under the circumstances.

The other item [ wanted to dircct my attention to, because I can't give nearly a
satisfactory response, is the difficulty in making a case against the student where the
case depends upon the willingness of other people to step forward and speak 1o what
they know. I have no doubt that it is quite right to say that students, even more
perhape, and at least as much, as the rest of us, sre timid and shy and sometimes
downright fearful to come forward and confront the person whom they are accusing.
But is it not equally true that that is true in the rest of civil society. It is a nuisance
for us to appear in court. It is sometimes a matter which places us in some appre-
hension. There may be private retaliation if our name is known 10 the man whom we
are accusing of buglary, or rape or murder or something elsc. That is true. Yet, really
the benefil here is resolved the other way. That is to say, as against the two hardships,
the degree in which the order may be slightly impaired by requiring the right of con-
frontation and the hardship on the other side, the man may be convicted on the basis
of evidence of which he has no knowledge and therefore is in no position to answer at
all the general proposition has been in favor of resolving the benefit of the deubt in
favor of the accused.

Iknow of no court of criminal justice, even if the accused man is believed to be a
member of the mafia, with machine gun enforcers, aginst witnesses. ! know of no
court in the United States which would constitutionally tolerate the conviction of the
suspected man wilh no opportunity even to know the name and the substance of the
testimony that was offered against him. That would be regarded as 2 kangaroo court.
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As the Supreme Court observed, incidentally, in a case involving a juvenile court and

ils very process two years ago, the condition of being a boy does not justify a kan-

garoo courl.

I think, therefore, one must face up to the facts that 10 a cerlain extent, and
here [ back away from my confidence of my earlier observation, that to a certain
€. tent one must recogniz. that the function of procedural due peocess is not to make
more eflficient the enforcement of criminal statules. Quile the contrary, it is for the

protection of the accused rather than for the efficiency of the social order.

It és strange, however, in this field that even the most conservative justices on
substantive issues, the extent to which speech is protectcd, for instance, the extent to
which the state may legislate against conduct. Some of the most conservative justices
on substantive conslitutional law have simullanec .ly taken an extremely generous
view on procedure on behalf of the accused person. A well known conservative of the
Supreme Court made an exception in the field of criminal procedure and more than
onee noted in an opinion of his that the history of liberty has largely been a history of

the observance of procedural safeguard.

The conviction of a student and conviction in the sense of ruining his future
educational carecr seriously crippling his incoms prospects for the remainder of his
life on the basis of purely anonymous testimony that he does not know about and had
no oppotlvnity to rebut at all, impresses me whatever the infeasibility of requiring
confrontation as essentially offensive to one's sensibility and 1 do not sce any escape
from some requirement of this sort. Now it will remain true, of course, in some cases
the schoo! does nol have the same power of subpoena as a court of law, and thus can-
nol compe!l the attendance of witness. But 1 suggest that there are two [easible alterna-
tives tiere. Une of course, is to have state legislature or school boards, assuming that
they are otherwise authorized, to adopt such arule to possess the equivalent of a sub-
pe :na. That is to compel the attendance of those who . ay have evidence against an in-
dividual. The substitute that one court has suggested is this. That where the school
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cannot assure the presence of an adverse witness, and where the testimony is nonethe-
less crucial or at least immediately relevant to the determination of the violation to the
rule, the school under that circumstance, while it has no constitutional duty to bring
the man into the hearing, must make available to the accused the name of the witness
and the substance of his remarks. Without at least that much, he frankly is in an inade-
quate position to know what it is that he must answer, what it is that he must clarify,
what it is he must overcome ir. ordet to reestablish his innocence. [ should think at

least that that would end some degree of feasibility.

RESPONSE TO WILLIAM VAN ALSTYNE
by
Charles Gonzales
President .

Student National Education Association

I feel the need to put some perspective lo the issues that are raised this alter:
noon, by talking around the circumstances that lead to protest and speaking lo the
whys of protest from a student’s point of view. It is a first for me in that I will have to

read some notes because of the time limitation.

Society 1o me is in a condition of national crisis. The American dream is
beceming & nightmare of meaningless valuce and contagious chaos. The epirit of the
national community is dissolving, and we find ourselves becoming increasingly
polarized. This polarization affects both people and values. The confusion of values
distorts our image both at home and abroad creating mistrust, disrespect and panic.
At present we seem ill equipped to do anything about this situation. We voice old
platitudes and outworn slogans rather than attempting an honest appraisal. For the
sake of security and power, we have plundered our spirited people. Qur citizens have
become numbers and slots, competition and greed, and the salesmen and the
promoters of guin and peofit have become the measurcs of significance, and America
finds itself to be a dehumanized punchboard instead of a human living community.
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Nothing seems to work, We obstinately cling to ineffectual approaches 10 change,
whether they approach the liberal or radical, reactionary or conservative. Qur clearest

approach to today's problenis is the approach of non-approach: apathy.

The symptoms of our condition increase alt around us. Violence has become the
order of the day. Our cities are powder kegs, our people frightened and polarities
frightened because of it. The people of the ghettos see where this nation is headed and
understand too well that their own needs are not honestly considered. Their reaction

is one of panic leading ta riot, militant mobilization or deeper apathy.

Qur colleges and universities are stumbling under the threat or reatity of violent

student action. Many college students clearly see the sclf-destructive path of our

nation. We are both bewildered and enraged, feeling that the institutions of learning
have fallen prey 1o the self destructive path and are teaching the feats of this death
march instead of pursuits of human excellence. Students on all levels are taught one
thing and see another in practice. We are taught the Bill of Rights, we are laught
honesty in church, yet we see a Justice of the Supreme Court forced to resign for a
violation of judiciary trust. We are taught brotherhood and love at home, yet our
nation fights to maintain itself as the world's largest owner and producer of nuclear

weapons.

The youth of today are faced with imposed social isolation. We have to
interject ourselves into the community in which we have had no real opportunity to
participate. But we are no longer content to be ignored and we are desperately
scarching for ways and means to be heard. We are however. neither taken serioudy or
listened to. It is regrettable that any statements of student rights need ever be written.
The rights enjoyed by an individual attending an institution of higher education
should be ideally the same as those rights we have been all granted by our Bill of
Rights. Unfortunately, this is rarely the case. We are laught to conform to a prescribed
ideal. The American student learns at an early age thal succnss depc-nds upon “learning

the ropes™. Our curriculum is outlined, our initiative channeled, desires repressed,
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experiences delayed, responsibilities withheld, maturation interrupted. Many young
people seek comfort among themselves, for they feel there is no person except one of
their own to whom they can turn for help. I see in my past generation the evil which
has brought society to where it is today. Many students react by cutting themselves off
from society, creating a subculture of their own. Soine respond by rebellion, or cseape,
and others albeit a majority, dedicate oursclves to bring about subsequent change in
the society of which we are a part. Given this analysis, the youth represents an
untapped reservoir of energy which will respond if given understanding, direction and

concrete opportunities to prove itself. What is needed is a process lo combat this

_alienation and reslore eonfidence in our original purposes—democracy and the respect

for universal human dignity.

The democracy proposed is procedural. It is procedural in that the problem in
education and in society is the peocess problem and the solution of that problem
requires the protess approach. Process is how it is done, while purpose is why it is
done. Process and purpose are part of a single continuum that proceed together. For
example, the very process of democralic cilizen participation in eliminating apathy is
more fundamental than the specific purpose of ridding the alleys of dirt. At this point,
process is really purpose. As educators and lawyers, you musl certainly realize that
human dignity and respect is the basic philosophic precept of the democratic way of
life.

When the dignity of people is respected, young people cannol be denied the
elementary right to participate as fully as possible in the working out of our problems,
Self-respect depends on active participation in resolving crises faced. To give young
people help without their having played a significant part in the action, makes the help
itsel{ relatively valueless. Tn the deepest sense, it is not giving but taking, taking from
their dignity. Denial of the opportunity for participation is & denial of human dignity

and democracy. It will not work.

The alternatives are as clear as they are frightening. Either we reacl with fear
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and respond in all ways, or we accept the challenge to question the assumptions that
underly our current way of life. You must listen with open minds lo your young
friends. History rarely presents this opportunity. We must meet it head on, for the
determination, resources, and creative ability of young people ean bring new vigor to

the American scene.

Much as the fathers of our nation brought freedom to their brothers, the youth
to today possess a determinction that is narrow in the last hours of labor, waiting to
give birth to a challenging new trend in the contemporary history. This determination
goes beyond seeking another faddish program or fabricated project. Instead it consists
of & basic belief in one's country and a real understanding of how outdated
assumptions have produced so much useless affluence and dire misery. The price for a
renewal of spirit and a sense of community will be great for ¢!l It requires of youth,
of anyone, & lotal price which is beyond the mystique of revoluticn based on naive
tactics and no strategy, 2 rejection of middle class guilt venturing, of involvement in
innovative programs of liberal reform that serve nothing but the interest of corruption.
The price, the renewal of spirit. A community can only be born of a common vision.
That vision is being widely revealed in the hearts and minds of young Americans, and
history now gives us the mandate to come together. We understand that it is now a
time to end the senseless violence and self destruction and instead to celebrate a vision.
In that celebration the birth of a vital America will b= discovered. The present reveals

the vision and the community is waiting.
VAN ALSTYNE'S REACTION TO GONZALES

I hope you share my difficulty in secking to respond to that. It is very awkward
to try. For without wishing to appear ungallant, there is a certain seriousness of
rhetoric in Mr. Gonzales' statement. It seems to me that it is the mirror image of the
fierce rhetoric he seems to protest. That is to say, the statement opened as | recall to a
certa’n indictment of an American hypocrizy for having stated national aspirations

which we have failed to fulfill. Yet in the more profound statement toward the end, it
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seem to me that we were receiving cchos of the same sort of unspecified aspirations

based upon a kind of sublime faith.

There is something intrinsic to you that can discover the proper way and bring
about a national salvation. I suppose it reflects an unchivalrous professional bias in
trying to respond to a remark such as that. But one finds himself uneasy because of
the relative generality of the aspiration. I think none of us car. hope to take exeeption
to the spirit, or the integrity or the intensity of Mr. Gonzales’ feelings. But I for one
am at a great disadvantage in trying to frame a response to an unspeeific kind of pro-
gram or an unspecific dramatic conviction that youth holds some kind of genetic
insight into the resolution of very important nationa! issues. | think there is, however,
a message, 1 do want to try to relate it to this discussion or rather perhaps to show the

limitation on the relation.

Mr. Gonzales' remarks in a different scase reminds me very much of the com-
mencement eddress that Dick Gregoty gave to the undergraduates at larvard College
about two years agu. lle closed with an antidote and it was the specificity of the anti-
dote which seemed to me that made his point so very well about the raw edge of
American lives. He tried to describe the particular predicament he was then pro-
traying: the difficulty of Negro American lives according to a more hornespun story
that we would all recognize. It was this: Suppose that onc is waiting in the subway
for a train, with some little time on his hands. Feeling a bit hungry. he goes over to
the confection machine and puts in a quarter. He pulls the lever as he is instructed to
do. Nothing comes out of the machine. So he tries the lever again. Still nothing comes
out of the mnachine, but he has invested his twenty-five cents, as e was told to do.
Then he tried the other levers. Nothing coines out of any of the other slats either.
Finally he yanks on the coin return lever. His twenty-five eents does not come back.
Then he looks up on the mirror on front of this mnachine and he finds a little sign. [n
ease of difficelty, write the home office in Des Moines, [owa. Sa what does he do. He
kicks the goddamncd machine, that's what ke does. That i what a hell of a Jot of

people arc doing to the American machine, right now. It is in that sensc, unresponsive,
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It seems to me, in that sense, it caps a heck of a lot of frustrations of various groups

which includes the young, the poor, and the black of the United States.

As one makes a close examination of the different parts of that machine, one
finds it is in very bad disrepair. The difficulty I have, however, is in two respects.
First, 1 am unclear as to v'hy a special indictment should be made against institutions
of ligher education as such. It is not a new discovery and not a difficult discovery that
a university, and cducational community, is enormously vulnerable to violence. The
buildings will burn, the files can be destroyed, and there is power in a match. That dis-
covery was made very Jong ago. The possession of power to destroy surcly ought not
be confused with some kind of constructive or creative addition. [ am a little bit
puzzled, though I can see sonie connection to be sure, requiring introspect at every
institution of higher learning. Why those academies which attempt to use the process
of reason are themselves made the immediate objects of the most terrific violence
these days in American lives. There is something in the inode of deinonstration which

is so anti-democratic to any probable resolation of dispute that it mildly bothers me.

George Boyes mildly suggests that there is a new primitivism emerging in Ameri-
can lives. It is a primitivism which believes that the heart 15 sounder than the mind,
that feelings are better than reasoning, that the intensity of explosive emotion sone-
how can intrinsically carry its way (o a new social structure, simgly by beingrestless
and by demonsirating the capacity for energy. Yet I do not know if that has any
rational basis for working. The random prolability for instance, the random proba-
bility without my dcscribing anything more about the factual situation, suggests that
by lying down in front of a truck, one will do anything other than to stop the truck is
no better than 50% at hest. Ali I am trying to suggest, therefore, is the capacity to
demonstrate, the capacity to stop the machine per ec, does not carry beyond that
vision to any resettlement of socicty. It does carry with it a parable which I do not
believe is properly understood by many who overuse the technique of confrontation

and civil disobedicnce, frankly for lack of historical prospective.,
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[t is felt, [ believe, that the dranatization of deeply felt grievance to the
techniques of civil disobedience and confrontation can cnly be on the plus side, that
they advertize and bring to public attention that which would otherwise escape public
altention because the goddamned machine isn’t working and the home office is out in
Des Moines, [owa, where we can't reach it. But there he is at the same time. There is
not at least by an historical reflection, a very commanding peril in the escalation of
this technique. [t may indeed scar the public consciousness. Tt may dramatize the
gricvance. It may bring aboul a meaningful solvence to problems. It may on the other
hand erely usher in the man on horseback who thrives upon the public appre-
hensions, who thrives upon its animosity and impaticnce, and then throttles the
sociely with a new arrogance and a new doctrinaire approach and a new rigidity and a
new totalitarian regime which rather than representing any forward movemnent, may

set us back several decades.

Iean help but fecl, as a private matter, that there are now echos of reaction in
American life. This suggests that the imnediate future of mass confrontation in the
United States will not produce the solar of social solvent. This i hardly the way to an

augmentation of dignity for all Americans.
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TRIBUTE TO LEE 0. GARBER
by
Wiltiam Gri‘fiths
University of Massachuseltts

I think it is unnecessary to remind this group of the achievements of Dr. Lee O.
Garber. He was a founding member of NOLPE, served as Secretary-Treasurer before
the days of the Executive Secretary, and later as President. As users of The Yearbook
of School Law we can appreciate the magnitude and complexity of the task that he
undertakes annually. The task of reading, digesting and, more irnportant. of communi-
cating the esernce of court decisions is in itself enough to deplete the eneigies of most
of us, but not Dr. Garber. In countless journal articles, especially in his regular contri-
butions to the Nations Schools he cuts through the maze of procedural intricacies,
rccognizes the relevant, and communicates the significance and implications of the
law in terms school people can understand. His many books occupy a significant
portion of any school law bibliogrzphy. Additionally his sun cys, reports, consultant-
ships have heen quite numerous. He has, indeed, gained the ultimate in professional

SUCCCSS.

Those who know him intimately van respecthis professional success but admire
Dr. Garber for a still greater success and that is success as a human being. With all of
his achicvements and resulling prestige, he remains a humane person, friendly, willing
to help others, warm and courleous in his relationships with all. This is to me the mark
of a great man. On bchall of NOLPE I take pleasure in making this presentation to
Dr. Lee O. Garber. The plaque reads: “Honoring Lee 0. Garber for Outstanding Lead-
crship and Service in the Field of School Law. Master Teacker, Distinguished Writer.
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Presented by the National Organization on Legal Problems of Education, 1969.”

Dr. Garber: May I have a minute to respond. 1 .hcpe you don’t take Bill
seriously. Bill i. the greatest con artist I know. Bill never had a course in School Law.
He was my graduate assistant in 1962 and along about the last of October Thad to go
to the nospital and the Dean said, “Well, what are we going 10 do with your classes?
None of us know anything about School Law.” I said, “Let Bill Griffiths handle it, he
can do it.”” So Bill used to conie to the house regularly, at least onee a werk. We would

go over the assizninents; he would go back and teach.

I caine out of the hospital in November for about a week and @ half and then |
went back in again for an operation and I didn’t mect my dlass until the last meeting
of the year. Bill had done it all. He had read all the papers and | opened the grade
book and there was only one student who had straight **A” and who do you suppose

it was?

Bill took his degree with nie and I ant proud of him. Moxt of you may not know
him. The last thing Rill said to me, I think keforc he left town was, "'l never knew 1
was intercsted in law, but now 1 am.” And lie said, “I ani going to take adegreein law

before Lam through.” [ sort of taughed and said, “Bill, you know youl never do it

lle had been a graduate assistant for §1200 for two years and he had almost
starved to death and 1 didn’t see how he was going to finance law sclool but I kness
liim well and 1 knew he had enough perscrverance and 1 am happy to tell you tonight
that Bill will get his law degree in May leading his class. He has been going to night
school while teaching at the University of Massachusetts, Bill deserves thiz hovor as

inuch as 1 do.

Now | want to thank NOLPE for this, | appreciate it more than [ can tell you. 1
Luilt a new house when 1 retired and then Ben Hubbard down there induced me to

coine back and | have been teaching again, Lhad to get a new study, my old one wasn't
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big enough when I built it. My wife asked, “V hat are you going Lo hang on the wall?”
I said, “Wait until I come back from NOLPE, I'll have something. Thank you.”

TRIBUTE TO EDWARD C. BOLMEIER
by
H. C. Hudgins, Jr.

Temnple University

I wonder first of all, President Joe, if you knew whal you were saying when you
made the introductory remark “onight. You refered to both of these men as being
very productive. Those of us who know Dr. Bolmeier know that he has two very

lovely twin daughters. Was this intentional? I wonder.

Mr. Justice Joe, and nay it please this cour?, I want to charge here tonight that
onc individual, Edward Claude Bolmeier, unintentionally has violated the l4th
Amendment. He has clearly demonstrated that he has denicd NOLPEans equal pro-
tection of the law, tha! he had abridged their privileges and iminunities, and he has
given an original, unique interpretation of the due process clause of the [4th Amend.

ment. I prove my case thus.

Through very ing aious organization and judical planning, he timed the first
School law Confercnce held at Duke University to coincide with the ‘51 Brown
decision. As a result of the real interest shown in that conference, in general, and in

that decision in particular it was decided that there should be forined an organization

" devated to the study of law; hence, the formation of NOLPE. No on# clse would have

theught that such a conference would bring such results.

He has seeved NOLPE as a member of the Board of Dircetors, as an advisor to
publications of NOLPE and he served the organization as President. It was here only
ten years ago that he was installed as President and decided that “national™ should be

cmphasized in the titfe of the organizatioun by holding the session in Washinglon, our
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nation’s capitol.

Another indictment: he has created a monopoly in the ficld of publications. If
you looked al the display stand, you noted that since 1964 (five years mind you), he
has cither authored or co-authorcd five books in Schoo) Law. One person was obsery-
ing while locking over the display, there’s nothing else lo wrile about. He has pre-
emnpted the field. le has spawned (here again he is productive) a sccond generation of
NOLPEans as evidenced by nine of kis students here at this conference. Que of i

star pupils is serving the organization as President this year.

His fall semester students in 1966 were denicd equal protection of the faw. ht
was always understood that if you wanted to lake Schoot Law, take it in the fali
because you were sure lo miss one three hour class while he was away at NOLPE and
then the next class would be wasted because he would give a three hour teport on
what transpired at NOLPE. However, al the last niinute e was unable to attenud that
session in Boston. [ think he contracted a coid at the football game the week before.

belicve that was the year that Duke beat Ohio State.

He has violated the due process clause of the 14th Amendment on two counts.
Procedurally he marticd Iazel, and this is a very serious indictment. Very few people
who have attended one of his law confcrences at Duke, have been in his class or have
known him otherwise realize that he could not be where he is today without her. In
addition to teaching his classes he would often have the students at the house. There
they were given a royal reception by Mes, Bolineicr, the hostess who created very

memorable occasions.

I think i. was at some of these sessions thal we saw America at its best. Swedish
meatballs, Southern barbecucd hush-puppics, Norwegian cookies. | think about every

section of (l.e country was fepeesented on the menu.

To those «f ns whe have a speeial affection for Dr. Bolmeier as well as for
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Mrs. Bolmeier, I think that he is one who exemplifies best the student and scholar of
School Law. He studied the 1aw; he taught it; he respected it; and he lives it. We take
great pleasure in representing the approximately one thousand NOLPEans in thanking
you for all that you have done for the organization and challenge you to keep up the
good work. The plaque reads, “‘Honoring Edward C. Bolmeier for Outstanding Leader-
ship and Servic. m the Field of School Law: Master Teacher, Distinguished Writer.
Presented by the National Organization on Legal Problems of Education, 1969.”

REFLECTIONS
by
Edward C. Bolmeier
and
Lee O. Garber

Dr. Bolmeies: 11l respond briefly and particularly comment on productivity. [
was reminded at the luncheon today by Lee Garber of an expericnce [ had at the
University of Chicago some years ago. A study was being made on multiple births. [
was fortunate enough to participate in it by giving many tests to twins who were
teared in differcnt foster Jomes. It was an interesting study; but the most inler‘csling
fact was, that while engaged in it, twins were born to us. Shortly after the Dionne
Quintuplets were born. Then U told Feeceman, the study ditector, “Leave we out of this
ore!”

Seriously, [ am very grateful to receive this award and particularly feam this
group for whorn I have had a great deal of affcction for many years. | have, perhaps
a dozen of my former students here, whom [ respect a great deal. But this man who
made the prusentation, I think, descrve a special stamp of excellent superiority. He is

a gentleman i every respect and I was plcased to get this from his hands.

Dr. Bolmeier: Lee, 1 was shocked when I heard Joe say “thirty years ago.” [
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feel I was just a barefoot boy running around in knee pants thirty years ago and 1
don't know if I can get the eacly part of this development in Schoo! Law. Now 1 am

glad that I have my senior colleaguc here to {ill in this gencration gap.

Dr. Garber: 1 was with the University of Chicago two years before Ed was. | was
not precocious, Kd was just a bit retarded. (Ed is older than 1am, I tell you.) Before
say anything else, I think thece are a few other people who have been pic neers in this
field that we ought to think about for just a minute. There is Frederick Weltzin. That's
a name most of you don’t know. Dr. Weltzin is now Dean, at least he was, unless he is
retired, at the University of Idaho. Dr. Weltzin had one of the first books. It dealt
solely with tort liability. He tried to develop a philosophy of school law built around

tort liability.

And then there is M. M. Chambers, another name that most of you will not
recognize probably, but some will. He was a pionecr in this field. M. M. Chambeis
started the ycarbooks of School Law in 1933 and did ten of theny. Then he went to
the air force, He came back to American Council on Education and did not pick up

the project because he didn™ have time.

In 1948, when I was teaching at the University of Maryland in the summes, 1
talked to him. le suggested that 1 take over the Yearbook of Sthool Law. M. M.
Chambers is now getting up in years. [ hope some day you can bring him back on this
program because he is quite 4 man. He has been retired so many times, [ hate to tell

you.

After I retired at the Univeesity of Pennsylvania, Ben Hubbard back there in the
corner inveigled me to teach at lllinois State University. This year M. M. Chamnbers
joincd us; there is no betier man, 1 think, in the ficld of law that relates to higher

education. He's a little older than even you, Ed.
Then, of course, there was always Madaline Remmlein whom we must never
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forget at meetings of this sort. Well there are three pioneers E thought [ would like te
pay tribute to for they helped make Sclhioo! Law a respectable subject in our cuiricu-

lum today.

Maybe we had better reminisce for a while. How did you getinterested in school
law, Ed?

Dr. Bolnieier: Well, that was a good many years ago. When [ went to the
University of Chicago I planned to study in the field of school administration.  had
some courses that didn’t appeal to me a great deal because they woren't really in
administration. | couldn™t see the practical value of educational psyclology, philos-
ophy and the like. I talked to one of my classmates and said [ was afraid [ made a
mistake coming here 10 learn something of a practical value in school administration.
He said there is a course that just started and you can g.cl iv next semester, Professor
Edwards, in School Law. He had been teaching it for some years bt he was really
getting into it then because of his book, The Courts and The Public School. So I took
the course in School Law and was cnthusiastic right from the beginning not only
because of content but the treatment. We all had to prepare a term paper on a subject
of our own choice. Min : was “The Legality of Administering Cotporal Punishment.”
That appealed lo me, | suppose, because when | was a kid T deserved a good dea! of
that. I thought then it was pretty good. But I can tell you now thai honestly ail I did
was take iidwards’ book, deteriorated the language somewhat, and turned itin as my

own. ] didn’t know that wasn't the proper thing to do.

He saw me after class one day and said, “‘Bolmeicr, I wish you would coine to
my office for a while.”” Although I thought well now whatin the world can that mean.
[ was alittle afraid of what it might be about. I went 10 his »ffice. He lit up his pipe
any ook a couple of good puffs. Those who know him know how he did that. When 1
spicd my term paper on his desk, my heart sank. I thought ok, I guess this is what they
call plagiarism and he caught it. | was pretty scared. Then Tthoughtif [ got alow prade

on the course it won't be so bad. He said, *'Sit down Bolmeier. I read your paper ver
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with interest and [ think it is very good. If you would permit me, [ would like tu bave
it published in the Elementary School Journal.” 1 ca1’t el you how happy I was.
That’s when I first burst into print. Later he was instrumental in getting me to work
on the study that was done in Georgia by the political science departnient on city and
school relationships. I was fortunate cnough 1o work onthe legal aspects of that. That

was how I began, How did you ever get started?

Dr. Garber: | went to the University of Chicago as a graduate student in 1929
and took the comse with Newton Edwards. Most of you mey not know that Newton

Edwards was a top notch scholar of American History.

He had taught History of Education in the School of Education although his
rank was in the Department of History. When he got too busy to continue his work in
the Schoel of Education, Edwards taught the course in the History of Education. Like
you Ed, [ had to take some courses that I didn’t care for like philosophy, and
psychology, Butiin mj first year | took the course in History of American Education
and 1 am ielling you 1 learned tnore American History in that course than 1 ever
learned anywhere, Newton Edwards was a real scholar of Aincrican History. I liked
him so much as an instructor that I fooked in the catalog to sce what elsc he taught.
Next semester 1signed up for his “Legal Basis of Education.” Now it so happens that |
had done litte over two years of faw, I had Loped 1o be a lawyer and was waiting for
that course where they tell you how to start a practice without starving to death for
sevin ycars. They never offered that course in law sehorl so 1 dropped out of law and
went i to Education. After taking that course with Newton Edwards, | knew where
my interest lay. I finished there in 1932 in the heart of the depression when you just
couldn’t get a job. | had gone to Butler in the fall of 1929 or 1930 and ffered a
course in School Law. That was the first time | had ever taught. That was my entrance
into School Law. 1 had the legal background but never any realization that it applied

to cducation.
Dr. Bolmeier: Lee, I do think, considering this gruup and our interests, we
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should say something about NOLPE, the organization that is honoriny us this evening.
About 1950, the Kellogg Foundation was giving money to institulions to improve the
teaching of school administration. T was fortunate cnough to be the representative
from Duke University for that study. After participating at Columbia University { ¢
some time, | tried to think of some project that would help to improve -chool admin-
istrators. Kellogg funds ceuld probably be used to sume extent. I wanted to have 2
regional mecting, dealing with the subjeet of Schiool Law, legal problems of school
administration. We did get some funds and invited several hundred persons to come to
a School Law conference. It really developed into what is now referred to as the Duke
School Law Conference. We had to pay the traveling expenses for the folks who camie,
but we had all the folks in that part of the country who weee interested in School
Law. ft was in 1954 right along with the Brown decision. At that time some thought
:ad been given to an organization to study the field of School Law. Lee, 1 remember
I had done sonme spade work a couple of years before and had some information.
Madaline Remmlein realty conccived the idea of an organization. At first, -ve thought
it might be under the umbrella of the NEA, but Hubbard advixed us against that. It
wax really a small organization. We annc unced that we were considering an organi-
zation. Mest of the North Carolina superintendents stayed around and listened. There
were ahout sixty persons who wanted to join. The registration fee was $1.00 and |
think that was why there vere so many from North Carolina. Aftcr the admission fee
went up the North Carolinians scemed to drop out, and membership camc more frem

the richer states, New York, New Jersey. Ohio. and Kansas.

We had an interesting start there and before I give the mike back to Lee, T would
like to 11l about how the school law conference we had there fit in NOLPE. Some
folks thought that there would be some jealousy and we'd e working against cach
other. 1 don’t think NOI PE wa harmned inuch by our School Law conference and 1
feel that our School Law confcrence was successful because we could draw upon

NOLPE. Many NOLPEans participated in the program.
Lee, I am going to mention this because of Nale Gaddy, Joe Owens. and Joe
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Bryson. They didn’t know if Van Alstyne would get here for that 2:00 meeting. One
evening we were go'ng to have Lawrence Derthick who was U. S. Comniissioner of
Education, a great man, whom many of you folks know. Dr. Derthick said he would
come by plane that was to arrive about 4:00. This was in June and there was vo
thought of the plane having any trouble. But I got a call from Dr. Decthick in Wash-
ington and he said the plane wa; late in getting off; go ahead and have dinner and he
would go directly to the auditorium where we were having the meeting. That sounded
all right, but when we got through with dinner there was another cal': the plane still
hadn’t got off the ground. Well we waited, and then I was really sweating. Another
call came: the plarie isn’t going to take off, and he couldn’t send his manuscript as
Tom Shannon was trying to do the other day. You can imagine how I felt? The people
were coming from all parts of the country to hear Dr. Derthick. Dr. Eddens, President
of Duke University, was moderating the program that evening and they got Dr. Carroll,
State Superintendent of Public Instruction in Raleigh, out of a sick bed to intrnduce
Dr. Derthick. I never felt worse in my life, knowing how this was all going to end. I
be darned Dr. Eddens got up and welcomed the folks, made a few eomments, told a
couple of stories and said and now Dr. Carroll will intreduce the speaker. Dr. Carroll
got up and introduced the speaker in absentia. Of cousse, they were all looking
around for the speaker who wasn't there. To make it still worse after the introduction
Dr. Edden said, “Now Dr. Bolmeier we will turn the meeting over to you.” But |
happened lo think of something that fit in very well and I am mentioning this to show
how NOLPE came lo the rescue. I told about a superintendent, a great speaker, who
had been engaged to speak all over the country but he never wrote his own speeches.
His secretary wrote his speeches and he would get all the credit. lis secretary was get-
ting fed up on this and thought | am just going to get even with that raan. So the
superintendent started making his speech like he did the other times; it was lamboy-
anl, just great, and everyone was just lapping it up. All al once he stopped, flustered
and bewildered. His face got red; he stumbled around and lost his equilibrium. Finally,
he finished his address. Well one of his friends came up afterwards and =aid, “John,
what in the world happened o you? You were going along just famously and then all
of a sudden you seemed lo hit a dry epell or a blind spot, whal happened®”
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He said, “Look here, ] want to show you something.” He showed him the manu-
script and all at once there was a page with just these words, “Now, damn you,
improvise.” That was really a message for me to improvise, but a thought came to nie,
here are all these NOLPEans. I could mention them. In addition to Lee, there was
Gene Lawlor, and Madaline Remmlein and Warren Gauerke, Ed Fuller, and Ed Reutter.
[ was going to say Marty Ware, but I think she was just alittle girl in piytails at that
time. We just turned the meeting over and had a church revival, with testimonials. It

turned out 1o be one of the best sessions we ever had. Do you remember that, Lee?

Dr. Garber: Ed, you forgot to tell them one other thing about that first law

conference.

They were all school administrators and I never saw such a negative group in my
life when it coines to talking about what we should do in the conference on school law.
Do you want to tell them about that, E4?

Dr. Bolmeier: 1 don’t know if I can talk so v.ell on that but | would like to
me.tion one thing which I thought you were going to bring up. Right after we had our
first conference and after we had the Brown decision, regardiess of the lopics or
papers that were assigned, they all turned into arguiments regarding segregation. So the
next year, the folks vould ask me when are you going to have another conference on
segregation. We didn't intend that at all. The next year we had a couple of prominent
epeakers. One was Dean Fordham, Dean of the Law School at the University of
Pennsylvania and the other was John Fisher, now President of Teachers College of
Columbia University. They made wonderful presentations, but this was pretty much in
the deep South, but not as deep as poine other places. We had one fellow there who
was really from the deep South. After we got through with the whole meeting, which
we thought was pretty good, he lambasted me and the others for the type of program
we had down there, and for bringing this damn Yankee from Philadelphia to interfere
with their way of life (that's the way he put it). He picked on Dean Fordham who
grew up in North Carolina, went to high school, and got his law degree from UNC.
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During the Schoo! Law Conference, he commuted to Greensboro, where he stayed

with his mother. We ran into many situations {ike that.

Dr. Garber: [ would like to amplify that a bit. On the last day of the conference,
about one minute to four, the person in charge of that program announced that they
were about recdy to adjourn when this fellow jumped up. He identified himself as a
mechanic in the mills and he told us that no one loved the Negroes more than he did.
But, he said, if God intended us to associale together he would have made us all the
same color. Then he pointed to Dean Fordham and said, “Where do you come from?
Dean Fordham said, “North Carolina.” He said to John Fisher, “Where are you from?”

John Fisher said, “Baltimore, Macyland.”

Dr. Bolmeier: I would like to come back to NOLPE. Lee and I think a lot of this
organization. We saw it developing and there is one thing that we observed; at the
beginning we had too many school administrators as compared with people from the
law schools and practicing attoineys. [ heard the report this morning showing the
large number that we have now from the legal socicly and I think that is just wondee-
ful. 1 think that is what makes this organization one of the fine organizations. If it
were up of all school administrators it wculd just be another adjuct of the NEA or if
it was made up of Jawyers only, it wouldn't cerve the purpose. [ think this is very bene.
ficial. But there wasn’t thal feeling right at the beinning.

Do you remember Lee when they had what they call an advanced seminar in
School Law at Columbia University, Teachers College. Ed Reutter sponsored that
seminar. You and I, and eight or ten other persons attended. Others who participated
were from various disciplines such as Sociology, Fconomice, Education, and Law. |
rerember one young fellow representing the law school who chided us for trying to
deal with problems in law. He inade it quite plain to us that if we had legal problems
we should go to alawyer. I responded that the best person 1o deal with such matters is
someone who had training in both fields, school administration and Yaw. Fortunately
we have a number of such persons: Lee, Madaline Remmlein, Reynolds Seitz, and Walt
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Hetzcl. Some of us weren’t fortunate cnough to get degrees in both fields, But | think
those who contributed most teied to bring the problems of education together with
those of law.

De. Garcher: Ed, I wonder if it’s time we ought to get to the topic Upsurge and
Upheaval?

Dr. Bolmeice: I feel honored to be associated with my colleague here, Lee. It's
remackable to realize what he has done over the past thicty years. He is teying to be
young again; he says twenty years. He has sought every case in School Law that was
hecard in a court of record, He studied them, analyzed them, and reported all of them.
Y don't think theee is any other person in the United States that can claim that. 1 think
I have looked through all of them, but I haven’t gone into detail and analyzed thein as
he has. Surely during all the scrutinization, study, and analysis over the past twenty
years, Lee, you found some trends that are interesting. 1 would be pleased to get your

comments.

Dr. Gacber: As I told you, [ tock over the School Law Yearbook at the request
of AL, M. Chambers. Chambers had collaborators, each one doing a different chapter.
But M. M. Chambers said to me, "Don’t do that because they won’t all come in on
time. If you want to do it, do the whole thing.” It was quite an undertaking, but it

wasn’t too bad.

My fisst yeacbook carie out in 1950 covering the year 1949. That year three
cases relating to schools were decided by Federal Courts. In 1951 there were four.
In 1954, the year before the Brown decision thece wasn't a single case T didn't locate
theough the digest system. Last year in our yeacbook we reported seventy-eight or
seventy-nine decisions from Federal Courts. I suppose the trend started with the flag
ralute case; but certainly the Brown case gave impetus to Federal litigation. Since the
court stressed individual rights in the Brown case, more school law now is in the area

called constitutional law.
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There are rights of pupils to attend school regardless of race and color. More and
more we are getling cascs on the rights of teachers to wear beards and what not. By
the way, that was a wonderful address we had this afternoon and I think as you
listened to that you couldr’t help but realize this field on constitutional law is

becoming mare and more important.

The niore 1 vead in School Law the more I realize that the day of a professor of
School Law who has had one course in School Law and gels his material from
sccondary sources is over. We must rely on attorneys. We must have inen trained in
law to teach the courses in school law. That’s why I am happy to sce a man like my
friend Rill Griffiths. I was scared to death that once he finished faw school he would
go into a law practice. lle telts ine he will stay in the field of administration and will
teach school law. It won’t be necessary for all to have the law degree, but they should

get some work in the law schoo! particularly in the ficld on censtil :tional law.

Many of you know Ed Reutter. Before he started teaching school law, ke went
to Columbia University Law School. Some of you may not like to hear me say it, but
as I read the trends, you must have legal training today to interpret a good share of
the cases coming out of Federal courts. These are a few chenges that [ see are taking

place, Ed. Any questions you want 1o ask me?

Dr. Bolmeier: Yes, I am interested in the cases that Dr. Van Alsty ne referred to
today regarding student righte. As we all know, there is great dissatisfaction on the

part of students. There is militancy, discord, dissent, and rebellion.

Dr. Garber: I um waiting for the first case lo come up with respect to high
school fraternities and sororitics. Some allorneys believe that pupils sre deprived of
the right of association. 171 bel our nexi case regarding fraternities and sororities

comes up in the Federal Court as a right of students under the Federal Constitution.
Dr. Bolmeier: 111 be waiting for that. It will be intercsting: but I think it will be
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a good many years.

I am thinking now particularly ahout student discipline, and I want to refer to

that now since I see one of my friends, Dr. Suthers, sitting in the audience.

It was my privilege to visit Dr. Suthers’ school in Nellis County, Florida. It is one
of the ten largest school systems in the United States, an excellent system, with an
excellent staff. Dr. Suthers invited me to speak on student hehavior. We dealt with
some of the cases of 1968 and 1969 which Dr. Van Alstyne referred to today. (That
was a very enjoyable session that we had today.) I brought back one story that is quite

appropriate.

There are many who think that we have all this hoisterous activity on the part of
students in our high schools and elemcntary schools because we have been too soft on
our discipline particularly in the homes. Parents have no control over the youngsters
who run rampant and do whatever they wish. I heard of one coupl> with two boys
who used an awful lot of profanity. It disturbed the parents but they couldn't say
anything without atteching some profane words to their comments. At last the parents
got disturbed enough about it that they went to see an educational psychologist. They
explained that their boys used so much profanity. He said this is no problem at all,
When one of them used profanity, apply corporal punishment. The next morning
when the two boys sat down to breakfast with their parents, the mother asked Johnny
what he was going to have. e said, “Oh, 1N have some of those damn corn flakes.”
She dapped him on the mouth and he went reeling and his Dad got up and gave him a
kick in ths seat of the pants and sent him sprawling. Then mother said to the other
boy, “Georgie, what do you want for breakfast?" “Oh, 1 don't know but I sure as hell

don't want any of those damn corn flakes.”

Dr. Garber: Maybe that's a good note to end this program on. But 1 do want to
say one thing. | was more impcessed by the program this afternoon, than I have been
by almost any program that has ever been given by NOLPE. I thirk the quality is
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improving. Ed and I are out new; we are just a couple of relics. By the way, that man
Hubbard down there is a great collector of relics. That’s why he picked up Chambers
and me. But I say to you, the future is in y our hands. I hope you have more programs
likz the one this aftcrnoon. It has been a pleasure to be here, to reminisce with you. I

think we have upeurged enough for this evening,

Dr. Bolmeier: Goodnight!
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